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The United States Conmiisncm on Civil Righu transmiu this report to you 
pttmiant to PuUic Law 85-315, m amended. 

UnAr die Rule of Thumb, a report on battered wcmen and the administrati(m of 
justice, is based on a 1978 CommissicHi consultation l^ld in Washington, D.C., as 
wdl as lidd studies and puUic hearing h^ in Phoenix, Arizona, and Harrisburg, 
Penntylvania, in 1980. The rcpwt evaluates the tr^tment of women who are 
victims <sS domestic viotenoe by the criminal and civil justice systems and by 
varioya sodal lervice agoides. . 

Ahhoogh wife beatmg is a crime in e^^ State, the law has often failed to protect 
these vi^bna. The Commission's repcm reveals that at each sta^ of the crimiiial 
justice system a sigiMcant number <rf id>«sed wives are turned away, with the 
rmik that few ever obtMi^ef. Pcdice (rfficers, 

U> t^ appmpriate action, toting spouse abuse not ^a crime against society, bit 
aa a priva^ fiynily mi^. 

The report*also finds that a woom who must flee her hcmie to escape assault often 
has oo^dei finandal and anouonal needs, served by inadequately supported 
social stfvice pn^trantt, including shdtert. 

When the Commission's project was doigned, the U.S. Uw Enforconent 
Assislnoe Admimstration was ftmdh^ many local projects on domestic vioknce 
wt^ poike dep^ments and prosecutors* offices around the country. Many of 
the snggf sri oii s made 1^ the Comnnssion in this tepon were originally intended to ^ 
be recomnendatioas des gned to fiM:ilstate the woA rf these projects under the * 
auspices LEAA, With the demise of that a^ncy, however, much of Uie work 
rettaii^ to be done in the area now rests squarely on die shoulders 6f State and 
local officials. In instances, iKmever, where State and local officials fail to accept 
their r^xmsttiility, there may still be a need for more direct Federal involvement 
in tins issue and the report contains the Ccmmissioff s recomn^ndations for such 
Fed^ action. The Commission is hopeful that the suggestions made in this report 
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wSI twsl local dliciab in coming to grips with a problem that has relegated too 
saay women in this country to a status as second-class citizens in the eyes of the 
taw. 



Arttar S. Rettming, Chairman 
Mary F. Beny^ Ijlce Chairman 
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Hope lit Actit^ ^Jf Dirtctor 



ERIC 



PREFACE 

4. 



^ 

The Coimnisskm uodotocA this study the problems of battered women in 
accoffd^ice with its l^al mandate to **^^y and collect information** and to 
*'^pr»ae the hiws and {xrfictes 61 the Fecteral Govermnoit with respect to 
diacii^mi^kmi^ denials coequal protectioaof the laws. . .in the administration of 
,^ti6e/** ThroQghout its eii^oice, the CcMnmiasion has studied the treatment of 
virions sodid groups by the justice systan and assess^ the ccmsequences of ihe 
pn^io» nd pi^ictss <rf those involved in the admini^ralion justice tot both 
raspec^ weA victmis. While the Commisiton's recait repent on police practices and 
this d^very of pdice sovicea addressed iswes of ccmpem to all, ^ report focuses 
only OS fimale victinM md mak idnisers who are mvdved in inddoit^ of physical 
violence wUle in a qmisal ^atkmhip. It i^ie existence and extmt of assaults of 
th^ n^tre M wdl the treatment both \ictim and diuser by the justi^ 
^ tite Conunteion exfriored in dris inject* In January 1978 the Commission 
s^qpsoped a consuhatto^ on puMfc pohcy issues affecting battered women. That 
ccjjtfutertiop brouglu tc^ether n^ioiiaily recognixed aqierts in cri^iitta] justice, 
at^meys, victim advoc^eSp an4 Federal offfetab for 2 days discumon of the 
pro Me n sad alternatives for ref<»mt AlthcM^ speidcii^ from a wide variety of 
backgrounds and perspectives on the problems of battered womm, these cxpcru 
w«re i^ed by thdr conclusion that the legal system*s reqxme to women victims 
(^domestic vicdence and their aboaefs dWers markecDy fircmt its ty|H^ respmse to 
o&o^ assault victims and p^petr^m. Nummms participant both within and 
i9^aide the l^al system described the pcdides and attitudes of pdice, prosecutors, 
and ^fss in such cases. They made it dear that domestic aasault cmm receive 
stapdar traitment by law atfotcment (rfliciab and ^msistently evoke respcmses 
thi^ are not found in other cases involving assaults between strangers or 
acquaintances. Although the^j^ry ^jrf **domcstic vto leooe" includes abuse 
ag^st ^ildrent the dderly^ and meUt thb rqx^ is omened with evaluating the 
tra^ment of aduh wonm who are victims <^ domestic vioIenee^by-Ae criminal 
and dvil juatice systems and 1^ various smice agen .ia. 



' 4aUJ.C|lf75c00(2X(3)(S«pp.in.l979). f 

*T^Cmmlmkm\m^mtk^xN€knii'mi6b^ yetn. In 1977 

iv Colofido Advitoiy Coramtoc to liie Conynliiioii ptHrfufaed a r^oft ; 7%r Sikm Vktims : Denver' t Bmsrtd 
Wmmnt Urn Vimmw ikm Adviaofy Coonillee tmed a repoft B^mmd Women in Har^>rd, Comtectiaa, iit 
1 979; mS ia 1 9i0 Ike New H«v^ Mhmy CoMinK piiMuM Bmiemi Women ondiheNm Hampshire 
J^^Hce^mm. Tke Ne« leney Advtaoiy OMnmtee't lepoft, B^mered Women in New Jersey, wu puMlibed 
ia Jnnify Ml, ind fke Miiae Adviaoiy Coiiiraitlee*s report* ktdne'r Domestic VioknceUw Has Made a 
KM MtjiH t ini .mm pitparod fof ittaae to October l9St. 
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For reMoos undetermiiied in the context of tUs project, mstmces of abuse 
^m$t ndvit women ronstttuted the overwhdsni^ nuymty of c«iet in the 
^^irik tion t studied Although it n true that bwli^ck are sometimes the targets of 
^peme battermg. this repeat focuses on feoude vi^dms for several reasons. Tbe 
women by men is mudi grater thpa-^ abuse of men by 
woraoi. Womar are* as a groups more Ul^y to be ecooomicany dependent upon 
fibm spouses and therrfore unaMe to escape: m lAustve rdationship without ^ 
protection from the I^al syston and support from various service organiations. 
Finally, the cdtaunon law legacy of women as objects of property and as 
mcon^eto^ unable to conduct their iwn l^al aftrin continues to coior the 
attitude of police officers, prosecutors, and judges. 

The Reject cuhnimiting in this repcH^ btnlt upon the 1978 cottmltaliott. It was 
desisied to tSckt fttrther informatim on Uie natme and ext«t ct law enforcement 
practices that treat battered women differently from other assault victims. Ir the 
r ff^^M^ion o( tUs report, Commissaon st^ conducted field stadiea and hearings in 
Pbc^x, Arisomi, nd Harrabuig, Ptansyl^uaa. Fhoemi was sdected because 
Arteoaa was reec^nked as a &ate with* a traditional crmimal taw approadi in 
battered wtfe cases are handled trndo- bws a^^Oal^ to aQ victeis of violrat 
Hmtsbi^ was selected because of ^misy|vania*s i^empts to histitute 
chorals in ^ treatinent of thw aam,* The Phoenix hearhip wm held on 
FdbfMry 12 and 13, 19t0^ and the Hamslyurg hearings on June 17 «d 18, 1980. 

die pi^postt of this rqx>rt, the term **wife battering^ is meant to include die 
ba^rfa^ of womm by men with whom they have or ^ve had an intimate 
fiMonsMp, whether or not IqaOy married. 
^ This predict tes addres s ed only fdiyrical abme. Pftychob^ic^ emotional 
abuae, wMb c^Mily s^ipus and potentiafly damaging, k not ^ally tr^ed as a 
eiWna^ offense, greater evidentiary problems are presented in investigating 
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Gontervitfh^ f^imate^ putthe ninnber of tett^ed 
IHPivet in llus ooontry at wtH over a millkMU^ while a 
meest jfebBcatiop eslimalte th^ ibefe is qxwsal 
vlidraoe in doee lo oae of ev^ three oiarriageft.' It 
ii dUBealt tQ imaent an accurate pictitre at' how 
mm^ h ^terc d wouiai thm are, stnce data are 
^pMel Reanrchm m the area agree, however, that 
ftm slei^ of dom^k vioknce is seriotnly undeies- 
Ai^d; legal e)q>erts believe it to be one <^ the moat 
ittdcfTepoftcd CTfanes m the country • / 

AGpmteg to OBe eMpaU the proMem oi wifjp 
atese b^aa" *NvMi' the emergence oS the first 
aw BOgamou s pwrmg idationshtp.*** Women became 
' hudMsds* proper^and werecomirietdly subju* 



v fllBwgli po ^gam y aad infidelity remaiaed men's privi* 
dto siri^l fidi^ was* demanded of women, who 
\ wasm i^ soa n o s propeny. women were eo nnn eo 

mf^^tA mm p«^c*actsvby. A woman was itoty bound 
la mi^y, laMy hv haiband*s hftt, bear his duldren, and 
'ioii to Us hoaaehoM. If 'a womn flowed any ligni of 
isviag a will of her own, the hiNbaad wai eipeeted by 
beA idmfi^ and stale to chsidie her for trsaigraMoni.* 

By the Mddle the s^)aa^vient tde ot 
women was well eataMishcd. Elizabeth Oould Davis 
pdto ma hi Th$ Flm Sex Aat dtnrtng tins period 
^^MB yimt e^KxUid tram the pu^ to. betf their 

» O^m h Trmt, Brntini: A Fftycho-Leisl Aaalyrii,'* 
P Cnwei a f (W d^ ^ s Mbef ^ Pc c saber 1979)?p. I4 ^ cfe sllsf 
laiP(iJitir>;i 

• Mm^ A. tawi, M^Hd J. OsOm. tad Sonaae K. ^eia-^ 
ai^MMCadastf Am»: Wrthirg dm Amirteam f^tmify (New 

Aadier loakH 949, p. 32. 

* |l||ip0till^ P> 14. • * ( 

I hy Ihs U.S. CMflMxi <MQvU lUalHi! 
D.C,laa. 30-11. 1971,^5. 



wives,"* and she cites an example firom a medieval 
^morality tale oHfie .wickedness of a nagging wife 
and the propSFpuntshment for such behavior:, 

Here is a. exan^le to every good womatftimt she suffer '\ 
and mdure patimtly* nor slrive with her hniband nor 
answer htm before strsngen, as did onoe a woman who 
did answer htf huiband before strangen with short words; 
and he smote her widi Ins fist down to the earth; and then 
with his foot he struck her in her vissge and brnV^e her 
nose, and an ho* life sf^ she had hes nose crooked, the 
whidi so ^lent (spoiled) and d isflg or s d her visage after, 
tittt die miebt not f9r shaaw riiow her fiioe, it was so foul 
blemished. And diis she had fbr her hmguage Ant she was 
wont to say to htf husband, and therefore' the wtfis ott|^ 
to suffer, and let die boAunA have the words, and to be 
matter, for Aat her duty.^ 

Between 1430 and 1481, Friar Oierubino,<rfSienap 
ccmfnled the Ruks Marriage, which ptesmbed: 



When you see yoUr wife eommit an offense, don^ ru^ jst 
*hcar with insults and .violent blows. . . .Sci4d her diarply, 
buDyandtmifyher. Andtfddssdlldoesn'twofk. . .take 
up a stkk and beat her sotuKny, for it is better to pnnish 
tte' body aad correct tte soul than to dsmage the sold and 
spare the body. ^ . .Th» readSy bt t her, not in rage but 
out of diarity and conoem for her soul, so diat the beptiag 
will redound to your merit and her good.* 



Tk$ Stx (Bshkaoia: 




• lM.,pp.5-4. 
« ^^^btOk Qookl Dsviii 
Books, 197^ p. 251 

' Ibid., p. OH qaotiaa f^ s amsl tsle-ef aedievsl daMS ss 
wTincabyOeofl^4rlsToiirdeLsadryial371. ~~ 

• At qnoiid ki Terry Davidsoa, Cs n ^^ 0^ York: 
Hswtbora BooIes, 197^ p. 99 ^eresflar ehedss Ga0(^ 



Comwon law reflects the customs of the people of 
1 natkm,* and American law built upon the British 
common Uw" that condoned wife b^'^ting and even 
preacribed the weapon to be used. This "rule of 
thumb** stipulated that a man could oniy beat his 
wife with a "rod not thicker than his thumb."" One 
British jurist. Sir William Blackstone, who wrote the 
Commentaries on the Laws of England that gi'eatly. 
influenced the making of the law in tne American 
ccdonies, commented on the "riile of thumb*': ' 

For, as [the husband] is to answer for her misbehcvior, the 
law thought it reasonable to intrust him with this power of 
chastisemeatf in the same moderation that a m.^n is 
allowed to omect bis apprentices or children. . . }^ 

In America, the British influence took^ld, with 
differffit 5«ates enacting legislation that on the 
whole subscribed to the same basic philosophy. In 
1824 the Mississippi Supreme Court in Bradley v. 
State^ voiced approval of the husband's role as 
diaciplioarian and stated iu belief that the law should 
not disturb that role: 

Let Jthe husband be permitted to exercise the right of 
moderate chastisement^ in cases of great emergency, and 
use salutary restrainU in every case of misbehaviour, 
without being subjected to vexatious provccutiiins, result- 
ing in f|ie mutual discredit and shame of all parties 
concerned.** ^ - * 

As late as 1864 a North <::arolina court, in a case in 
which a man choked his wife, upheld his use of 
force, commenting on the court's reluctance to 
"^invade.the domestic forum": 

[T]he law permits him to use towards his wife stich a 
d^ree of force, aft is necessary to control an unruly 
teoqtff, and make her behave hef'self; and unless some 
permneni injury be inflicted, or there be an excess of 
vicrfenoe, or sych a dt^gree of cruelty as shows that it is 
inflict to gritify his own bad pulsions, the law will not 
tnvpde the domestic forum, or go belind the curuin. It 
prefosjo leave the parties to themselves. . . 

n!ially, in 1871 an Alabama court rescinded the 
legal right of a man to beat his wife, holding that the 

• Ibid, p. 101. ^ 
*• Ibid. 

Terry Dividaofi, "Wife Beating: A Recumng Ph^omenon 
tlttougt yiA History" in Battered W{men: A Psyehohgkai Study of 
Donrntk Vioknci, ed. Maris Roy O^ew York: Van Nostrand 
Rdahold, 1977). p. Ig laereafter cited aft "Wife Beatitig"). 
^ K a ck i to pe. CommenmHes on the La^ cf Ef^knd; IV}5, as 
qooCeJ in ''Wife Beattog." p I9> 
» Brsdiey v. State, I Miia 156 (1824). 
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husband and wife "stand upon the same- footing' 
before the law": 



The privilege, ancient though it be, to beat her with a 
stick, to pull her hair, choke her, spit in her face or kick 
her about the floor, or to inflict upon her like indignities, is 
not now acknowledged by our law. . . .[I]n person, the 
wife IS entitled to the same protection of the law that tlie 
hustKUid can invoke for himself . . ,. All stand upon the 
same footing before the law "as citizens of Alabama, 
possessing .equal Civil and political rights and publb 
privileges."" 

In 1874jthe North Carolina court also rescindeid the 
man's legal right t6>beat his wife, but qualified the 
rescission, again h^itating to peer behind the domes- 
tic curtain: 

If no permanent mjury had been inflicted, nor malice* 
cruelty nor d.mgerous violence shown by the husband, it is 
better to driw the curtain, shut out the public gaze, and 
leave the rarties to forget and forgive. 

In the late 1800s» some Stat^ tried to make wife, 
beating illegal by passing laws afrainst it. In Pennsyl- 
vania inM^ a proposed bill m Id have made wtfe 
beating i^Kme, punishable by 30 lad!(ies.^* The IhII 
did not pa^ in Pennsylvania, but one similar, to it 
had passed in Maryland in 1882. The punishment is 
Maryland for wife beating was 4& lashes or a yea« m 
jail.'* A district attorney in Baltimore observedt 
after the first man was punished under this law, that 
''the crime ceased as if by magic.**^ No American 
juris<fiction today legally permits a husband to strike 
his wife. 

Despite the legal recognition of a woman's right 
to physical safety and of the State's duty to restrain 
and punish her aslant through ^the criminal pro- 
cess, evidence indicates t|iat in many jurisdictions 
the laws available for the*'protection of all people do 
not protCi^t a woman involved with her assailant ii. % 
prior or existing relationship.*' 

Experts in the arita of domestic viol 
reported that wives in America have beei 
choked, stabbed, sliot, beaten, had their jaws» aiiu 

'* &Utev^Btftck.60NC 262(1 Win. 266) (182 <). ^ 
Fulghamv Sute,46Alt 146-47 (1871) (ciUtion* omitted). 

" Sutc V, Oliver, 70 N C, 6b, 6 1 -62 ( 1 874). 
As quoted m Conjugal Cnme, p 104 
Wife Beating p. 16 

« Ibid. 

" See chapters 3, 4. and S 
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Itmbt bnAen, and have been stn*ck with horse 
whqsa, pokm, bats, anc bicycle chains.^ Wife 
tieatiog is found in every social class and at every 
income kvel** regardless of race or education. 

Many studies luve been coiulttcted on the causes 
and imventKm of dcmiestic violence. Alcohol and 
sirett are often alleged to be the primary causes of 
wilt battering. Experts woriring in the area of 
doDiesti6 viotence uke exception to this, maintaining 
that although alcohol and stress may play a ^gnifi^ 
cant role in the problem, they are not the cause, but 
^rather an excuse; 

There^arc some cultures in the world that drink much 
mom than we do but yet aren't violent. So it is a cultural 
problem. We want to look at the.oncoming bad economic 
times. . .the poor men being out of jobs and sll the stress 
that that will create >and. therefore, they win, beat their 
wives. 

SutsB isn't the problem; it is something beyc^ that. It is 
culturally how we're brought up as men. that we can go 
home and we can beat our wives: they are our property 
and we c^ act violently, and until we examine that and 
avoid jumping to snap, conclusions that alcohol is the 
problem or stren is the problem, we're not going to get 
anything done.** 

Richard Gelles, a leading expert in the study of 
domestic vk>lence» points out in his book Tlie Violent 
Home that "[I]t might be argued that the definition 
of alcohol as an agent that causes out of character 
beha' .or is a definition that serves to justify that 
bdiavior by relieving the individual from responsi- 
bility for hb actions."^ He state? further: 

Thus, individuals who wish to carry out t violent act 
beoooke intoxkated in order to carry out the 
0et. . . .Akohd leads to violence. . .because it sets off 
primary ccHifUct over drinking that can extend to argu- 
meats over >ending money, cooking and lex. In these 
cases, 'Jikmg may serve as a trigger for k)ng standing 
mariul dt^Nitcs and disagreements. . . .The existence of 
^ mitable and acceptable justificatioi^ for violence serves to 
normaliae and neutralize the violence. These justifications 
also may play a causa! role/in family violence by 
pfoviding, in advance, an excuse for behavior that is 



• W^Jkating^p. 14. 

** Slrm^0^k%,aBASitxnmct2,Behimi Closed Da^ 31. 
^ Stover Qark, tcstmony. Hearing Be/ore ike U.S. Commission 
on CM Ri^ Hmisburg, Pennsyimnia. June 17-18. I9S0 
(hefwAer dned as Horrisburg Hearing), p. 220. 

• lUchard J. Oelks. TV Viohm Home (Beverly Hills: Sage 
FUbtotfioQS. I972X pp. 116-17. 

•^Ibid^pp. n7-ll 

** Darbirs Hart, testunony, Harrisburg Hearing, p 16. 
Odies. Vhieni Home, pp. 169.70. 



normally prohibited by societal and familial norms and 
standards.^ ' 

Another expert, in testimony at the Harrisburg 
hearing, discounted stress as a cause of wife abuse: 

[I]t is a very clear, cultural training with regard to power. 
Men in this culture, except in the rare Mtuation of 
enlightened men. are in power relationships with women 
in which they have control and the ability to coerce. 1 
think that ^race a man who is a batterer comes to grips 
with the facU that he has no right to exert power and 
coercion over his spouse, then change may come. 

It is not his impulses. Clearly, he doesn't b^t up his boss. 
He doesn't beat up his secreUry. He doesn't, you know, 
heat up the kids on the block. It is not impuhes; it is a 
power reUitionship. and once he comes to grip with the 
impermissible and inequity of power in that relationship, 
and makes a conscious decision not to invoke his power by 
virtue of his size, by virtue of the culture, then change can 
occur, but not until that time.^ ^ 

Whatever the cai}^ experts generally agree that 
violence is learned behavior. Many of the subjecu in 
tne Gelles study who had acted violently toward 
their spouses had witnessed violent behavior be- 
tween their own parents as chiklren and had 
themselves been beaten by their parents.** Mr 
Gelles concluded: 

[V]iolence is learned behavior. . .[w]here an individual 
experiences violence as a child he is more likely to engage 
in violence as an adult. . . .When individuals do not 
experience violence in thetr families as they are growing 
up, they are lesa likely to be violent adults.** 

A recent study of 2,143 American families also 
stresses the effects of growing up in a violent home: 

When a c^ild grows up in a home where parents use lots of 
physical punishment and also hit each' other, the chances 
of becoming a violent husband, wife, or parent are greatest 
of all: About one out of every four people who grew up in 
these most violent households use at least some physical 
force on their spouses in any one year. . .one out of ten of 
the husbands who grew up in violent families are wife- 
beaters in the sense of serious assault. This k over three 
times the rate for husbands who did not grow up in such 
violent homes 

Ibid , pp. IS!. 

«• Straus. Oelles, and Stetnmetx. Behind Chsed Doors, p 122. 
According to Dr. Barbara Star, a researcher on family violence in 
Lot Anfeles, "People who work with « ^>lent fiuniUet are 
impressed by the amount of distance, both emodooal and 
physical, they tee between family members. It is at if each person 
lived in Ms or her own world . They may thare the ssme house but 
they do not know each other well. Their conversctioat are more 
about things than about tnn*r thoughu or filings. It it a very 
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This rqx>rt will exAmine the present and pote) ial 
roles of those who make up our justice system— the 
police, prosecutors, and judges— in spouse abuse 
cases. Chapter 3 addresses police response to cases 
of domestic violence and the failure of many police 
depar jents and officers to recognize the serious- 
ness of tiie offense and to take appropriate police 
action based not upon the relationship between 
assailant and victim, but upon the crime that has 
bcm committed. Chapter 4 discusses the widespre&d 
prosecutorial practice of treating complaints of 
q)Ousal violence differently from complaints involv- 
ing similar violence between strangers, of erecting 
barriers to their successful prosecution, and of 
discouraging battered women from pursuing crimi- 
nal complaints. Chapter 3 examines the frilure of 
judges to impose sanctions on abusive spouses 
commensurate with the seriousness of the offense, as 
well as their emphasis on the preservation of the 
m^tal relationship at the expense of a battered 
wife's life and limb. 

Chapter 6 addresses the use of diversionary 
programs such as counseling and mediation* thrcmgh 
which complaints of criminal behavior are chan- 
neled away from the traditional criminal process. 

empty eutiaice.** Barbsra Star, 'The Impact of Vtolence on 
Familiea*'' scheduled for pttbUcation in OmcUlatkm Courts Review. 
vol. 19. oo. 2 (December 1 9S IX p. 4 of maniUwript. The result of 
this is that **[f]ainilies that fight together, break up. That is the 



The various components of the justice system and 
the social service delivery system bu^, of course, 
related. A woman who must flee her home to escape 
assault is often without her own resources and often 
is financially, as well as eniotionally, boxmd to her 
assailant. Her complex needs must be met by a wide 
arra^^services. Chapter 7 discusses the extent to 
which shelters and social service provide support 
necessary for a woman with inadequate resources to 
make use of alternatives and remedies available 
through the justice system. The role of legal services 
is also examined, fo legal advocacy is usually 
crucial to a woman S' Peking civil remedies such as 
divorce, orders for support, and orders restraining 
her spouse from further abusive conduct^ 

Each chapter conclud^with the Commission's 
fmdings. Alleviation of the tragic, age-old problem 
of wife abuse may depend on the responsive actions 
taken by members of the executive, legislative, and 
judicial branches of government on all levels — Fed- 
eral, State, and local. The final chapter of the report 
reiterates the fulQings and sets forth the Commis- 
sion's recommendations and suggestions for reform. 

uhtmate impact of violence on families. It literally [destroys] the 
family as a unit. Violence may contribute to the dissolution o( 
one-third of the marriages (that] end in divorce.** Ibid., pp. 8-9 
(footnote omitted). 
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This chapter is intended to provide m^i overview 
and decs not include an exhaustive list of State 
domestic violence statutes or all possible forms of 
relief available to women who are victims of 
domesfic violence.* Civil and criminal statutes per- 
taining to dcmiestic violence vary from State to State 
and provide diffoent degrees of relief for victims* 
The various statutes ^>plicable to victims of violent 
«ime are not necessarily available to victims of 
^- vioteice in their homes. As of 1980» howev^, 
q^^oximately 3S State legislatures had amended or 
^-were considering amending statutes to provide 
addttioQid relief for victims of domestk viotence.^ 



GiYil Relief 

The most commcm form of immnliate civil (non- 
^^ttinal) relief now being enacted to deal with 
dome^ violence is the injunction^ a court order to 
do sometiring or to refrain from doing something. 
This civil remedy for injured parties is usually called 
^srestraimng order or protective order, ctepending 
the State* These orders typically contain provi- 
sion directing the defendant to refirain from abusing"" 
^ platntifr ctf the minor children.* Most State 
statutes attenpt to define abuse, as in Pennsylvania* 
whm abme tt defined as: 

* US^, DqisHamU e^HeslUi md Hiubui Services, 5im Awtc»- 
Uc Vkktie* ijnmoMd ihm To hm Th0n: A MMuaT/brUf^^ 

^^Jatte E Haaiof (1^ p. IS (bemfter cited u Dometik 

• fM^ p. 20i Pk. ^ Ami. tit 33* ll01S6(aKl) (Purdon 197S). 

^ Domatie HdbKV Uwi, p. 19; Ps. Sut Aim. tit 3S. |10182 
(Pifdott 197S). 




the occurrence of one or more of the following acts 
betwmi family or household members: sttemptiitg to 
cause or int^tionally, knowingly, or recklessly causing 
bodily injury or serious bodily injury with or without a 
deadly weapon; placing by physical menace another in 
fear of imminent bodily injury; sexually abusing minor 
childreit* 

Other States define domestic violence or abuse as: 
attempting to caiise ot recklessly causing bodily 
injury or phK»ng another person by the threat of 
force in fear of imminent serious physical harm;* 
intaitiopally or recklessly causing or attempting to 
cause bodily injury;* causing jmother to engage 
involuntarily in sexual relations by forcet threat, ox 
force or dum^' or the '^physical injury, iexual 
abuse or forced imprisonment of a person by 
another. . .to the extent that the person^s health or 
welfare is harmed or threatened thereby.'** 

Civil protection orders vary in scope. Although 
the most ccmmion relief provided is an iiyunction 
ordering the defendant to refirain fnmi abusing the 
victim, protection orders often exclude the defen- 
dant from the residence or household. In Minnesota, 
the defendant may be excluded from a home the 
parties share or from the plaintifTs residoice if the 
parties do not live together.* In Pennsylvania, even 

• Obio Rev. Code Aim. f3n3Jt(AXlKft)(b) (Pife 1979). 
« Cal. Gv. Proc. Code tS42(s) (West Supp. 19S1). 

' Mass. Geo. Uws Ann. ch. WA, f 1(c) (West Supp. 19S1). 

• Or. Rev. Sut VS4.asa) (1977). 

• Mimt. Stit Ana. |SlSB.01(6Xb) (West Supp. 1911). 
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if the^ residence is jointly owned or leased, the 
plaintifT may have the defendant excluded.'*^ New 
York State, however, will exclude an abusive mate 
only if the parties are married.^* In Texas, even 
where the residence is owned or leased by the 
defendant, the court will exclude him from the 
home, but only if he has an obligation to support the 
party granted possession of the residence or a child 
of the party granted possession.'' 

Other forms of relief available under protection 
orders are provisions that the defendant refrain from 
entering the residence* school, business, or place of 
employment of the plaintifr;^* that the defendant 
make support payments to the plaintifT and minor 
children; that the defendant and/or plaintiff re- 
ceive professional counseling;'* that the defendant 
pay restitution to the plaintiff for losses sufiered as a 
direct result of the abuse;'* and that the defendant 
pay medical expenses incurred by the plaintiff as a 
result of the domestic violence. 

These avenues of relief are not, as a matter of 
course, extended to everyone invplved in domestic 
violence. The party eligible for relief, such as the 
family or household member, is normally defined in 
the statute.'^ In Pennsylvania, this consists of 
''Ipouses, persons living as spouses, parents and 
children, or other persons related by consanguinity 
or aflinityJ* The Pennsylvania statute will only 
cover former coresidents if both parties continue to 
have legal access to the residence.*^ In Minnesota, 
family or household member means spouses, parents 
and children, persons rci^^ by consanguinity, and 
persons jointly residing in the same dwelling unit." 

The language of most statutes is usually vague in 
defining "Moving as ^nouses and cohabitant," thus 
.naking it difficult tc ..terpret who is eligible for 
protection. ~V hether this would include unmarried 

Fa, Sut. Ann tit 35, §1018b(aX2)(Purdon 1978) 
»« N.Y.iud. Uw§8I2(N.5)(McKinii€y. 1975). 
«»TCx.Fim Cpde Ann. tit. 4, {71.11 (Vernon Supp 1980^81). 
" OhioR. CodeAnn.§3113.31(EXI)(«)^'979), 

Iowa Code Ann {236.5(1) (West Supp. 1980-81). 
» lU. Asn. Sut. ch. 69. $25 (Smith^Hurd Supp. 1980-81). 

M«M. Gen. Uws Ann. ch. 209A, }3(e) (Wctt Supp. 1981) 

AlaikaSut. {09.55.610(6) (Supp. 1980). 
" Domestic Vioience Laws, p, 16. 

Pa. Stat. Ann. tit. 35. {10182 (Purdon 1978) 

Domestic Vioience Laws, p. 16: Pa. Sut. Ann tit. 35. {10182 
(Purdon 1978) 

" Minn. Sut. Ann. {518B(2Kb)(West Supp. 198*). 

Wa»h. Rev. Code Ann. {10.99.020(1) (Weit \9m 
■ WU. sut. Ann. {46.95(c) (Weit Supp. 1980-81). 
»• D C. Code Ann. {16- lOOl(lXc) (1973). 
» Mo. Ann Sut. {455.010(b), 455 020 (Vernon Supp, 1981) 



persons or only those living together in an intimate 
relationship remains open to interpretation in some 
States. Some jurisdictions specifically state that their 
protection orders will cover individuals cohabitat- 
ing. The State of Washington, for example, defines a 
cohabitant as: 

a person who is married or who is cohabiting with a 
person as husband and wife at the present time or at some 
time in the past. Any person who has one or more children 
in common with another person* regardless of whether 
they have been married or lived together at any time, shall 
be treated as a cohabitant." 

Wisconsin is even more explicit, stating: 

"Spousal relationship" means either a marital relationship 
or two persons of the oppctite sex who share one place or 
abode with minor children and live together in a relation* 
ship which is ^milar to a marital relationship except that 
the two persons are not married to each other. . . 

The District of Columbia has a broad definition of 
who is protected* extending eligibility to unmarried 
couples if: "he shares a mutual residence and is in a 
close relationship,"*^ as does Missouri, which pro^ 
vides prC'^tion to "spouses, persons related by 
blood^r marriage, and other persons of the opposite 
sex joinUy residmg in the same dwelling untt;^"* 

Many States provide preliminary protection or- 
ders to be issued ex parte^ in the face of "immediate 
or present danger of abuse. Such orders usually 
are effective until a hekring can be held, generally 
within IQ days.** In Pennsylvania, an ex parte order 
can remain in effect for as long as a year if the 
defendant eludes notice and the hearing.** Ohio also 
provides for an ex pane criminal protection order 
and requires a hearing within 24 hours of the order.** 

Don'estic Violence Laws, p. 21. A jodltial proceedingt order, 
injunction, etc.. is $aid to be ex parte when it » taken or granted at 
the instance and for the benefit of one party only, and without 
notice to or contesution by any person advenely interested. 
(Black's Law Dictionary (5th ed. 1979).) The tmance of ex part€ 
orders granting exclusive possession of the home to an abused 
spouse has raised constitutional issues that have become a source 
of dispute and litigation. For a discussion of the constitutional 
issues, see chap. S. 

" Pa. Sut. Ann. tit. 35. fl01SS(a) (Purdon 197S). 

Domestic Violence Laws, p. 21. 
" Ibid. 

Legal Services Corporation. Adult Domestic Violence: Constitu* 
tional Legislative and Equitable Issues, by Ann«Mane Boylan and 
Nsdine Taub (1981). p. 76 (hereafter cited u Adult Domestic 
Violence). 



If a protection order is granted, the duration of 
the order will vary from State to Sute. A year is a 
common time limit impoaed.** Masaachosetts allows 
an (Mder to be extended if deemed necessary to 
protect the victim." West Virginia has a 3(Way 
fitf^fftfu^ ffn time limit on protection orders.** 

After a protection order is isAwd, enforcement 
becOTies an i»ue. Violation of an injunction usually 
constitutes contempt of court, punishable by fine or 
imprisonment.*^ Most statutes do not specify wheth- 
er a violation is civil or criminal contempt, but in the 
language of some statutes criminal contempt is 
im|died.** In West Virginia, a sentence may include 
30 days in jail and/or a $1,000 fine for contempt;** 
Iowa prescribes a jail sentence for contempt;** and 
MinnoKHa has made violation of a protection order a 
rnkdem^moi^^ ^ Pennsylvania's Prelection Fron^ 
Atmse Act was amended in 1^78 to create "indirect 
criminal contempt,'* with a penalty of up to 6 
months in jail and a fuie not to exceed $1,000, or 
both.** Pennsylvania's act also provides for warrant- 
less arrest upon a showing that the police have 
probable cause to t>elieve a protection order has 
, been violated: 

An arrest Jar vsolatiQn of an order issued pursuant to this 
act may be wtt^- at warrant upon probable cause whether 
or not the violation is committed in the presence of the 
p(^ice officer.^ 

^ A legal services attorney evaluated the Protection 
"^^TcminnsAct at the Harrisburg hearing: 

Ms. RouaitE. The act an immense improvement over 
what we usol to have, there are itill problems with it. 
There are still stcm that n^ lo be iinproved aiid there 
are proMons outside the act. . .fbui] ti]t gives us relief in 
cases where there was just absolutely no other choice 
before. Before the shdter was in existence and t>efore the 
act was paised, I had one particular clidit tell me that the 
reason she killed her husband was because there wasn't 
anyplace to go and there wttn*t any protection she could 
get The police wouldn't get involved and he attacked her, 
and she had no chance. 9he killed him, and it was found to 



« Ibid. p. 13; Or. Rev. Stat, f I07.7l3(2)(f977); Pm. Sut Ann tit 
33, 110116(b) (Purdon 1978); MiM. Oen. Uwt Ann. ch. 209A, 
|3(e)(Weit Supp. 1981). 

« MsM. Oca. Uwt Ann. ch. 209A f 3(e) (West Supp. 1981) 
» W. Va Code f48-2A-6(2) (1980). 

Domestic VtokHCiUm, p. 23. 
» Adult Domtt^ VfOknce. p. 123. 
» Ibid.; W, Va. Code f48jA-7(2) (1980). 

lows Code Ann. f236.8 (West Supp. 1980-81). 
» Minn. Stst. Ann. f 318.8.01(14) (West Supp. ^981). 
«» Domestic ^Mmcr Laws, p. 26; Pa. Sut. Ann. tit. 33, f 10190(a)- 
(b)(PlHdon 1978). 



be justifiable homicide. She told me. if either the act or the 
shelter eusted, he would still be alive and they probably 
would be apart and there wouldn't be the problem. 

The act itself— the most serious problems I see with it now 
are the questions about jurisdiction and venue. The 
problems about where do you file a protective order if the 
party— if thi"; abuse took place in one county and the 
parties are now living in another county, where do you 
file? Also, if you want to enforce it intercounty. If you 
have a protective order in Harrisburg and the people are 
shopping across the river in Camp Hill, and the guy finds 
the woman out in a shopping center and attacks her, how 
do you verify the eiiistence of the protective order? How 
do you get the police to make an arr^? How do you get 
prosecution commenced? Do you file it in Cumberland 
County? Do you file it in Dauphin County?. . . .There's 
just some real serious problems.** 

Another legal services attorney tliought that the 
problems inherent in the present Protection From 
Abuse Act were cprable through rules, noting: 

I Uiink Uiat tiie law itself has helped a lot. I think that over 
the course of time when one person responds, whether it 
be a police officer or a judge in a particular case, that has 
an effect on all the other people in the system, and. . .1 
think the law in itself is causing some changes in people's 
attitudes.^ 

Approximately IS States have criminalized viola- 
tion of a protection order by making such an 
infraction a misdemeanor.^ Hawaii provides that: 
**[a]ny willful disobedience of a temporary restrain- 
ing order. . .shall be a misdemeanor, and any other 
disobedience of a restraining order may be treated 
by the court as a civil contempt.**^ SimiUrly, in 
Texas a violation of an order "by comnus»ons of 
family violence may be a crinunal offense punishable 
by a fine of as much as $2,000 or by confinement in 
jail for as long as one year, or both.**^ Violation of a 
protection order does not automatically mean that 
any sanction, civil or criminal, will be imposed. 
These sanctions are widely discretionary with the 
judges, and often violators will be given another 
chance, or they are diverted away from the criminal . 

«• Pa. Sut. Ann. tit. 33* f 10190(c) (Purdon 1971). 

Nancy E. Rourke, simony* Hearing Before the U.S, Commis- 
sion on CinI R^hts, Harrisburt Fennsyhania, June 17^18, 1980 
(hereafter cited as Harrisburg Hearing}^ p. 149. 
^ Lawrence Norton, testimony, Harrisburg Hearing, op. 132-33. 

Response, vd. 3, no. 12 (August/Septemlier 1980, Center for 
Women Policy Studies), pp. 6-7. 

Adult Domestic Violence, p. 132; Hawaii Rev. Stat. 1383-4 
(Supp. 1980). 

Domestic Violence Lam, p, 29; Tex. Fam. Code Ai.n. tit. 4, 
{71.16(b) (Vernon Supp. 1980-81). 
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^y^lem into programs requiring some form of coun- 
seling or thertpy. 

In addition td or in pbc^ of a protection order, 
women who are victims of domestic^ violence often 
seek some other form of civil relief. Some Sutes still 
maintain 'ihterspousal tort immunityV which pre- 
vents a battered woman from suing her spouse in a 
civil sttit^ Most States have abolished this immunity 
witii retpect to toru against prc^>erty interests; in 
many States, however, spouses still cannot sue one 
anoth^ for personal assaults,*^ New York abolidied 
interspousal immunity, stating: 

A married wooiao has s right of action against her 
huteid for his wrongful or tortious acts reauMof to her 
ia personal iiyury. . .or resuhuiit in kyury to her i^operty, 
as if they were unmarried, and %, » liab^ to husband 
for her wrongful or tortious sett resulting in any such 
personal injury to her husband or his property, as if they 
were immarried.^ 

^ A remedy in tort fiction is often not available for 
lower ificome women because either they lack the 
financial resources to pursue it or they would not 
gain (torn it because their spouses are also without 
mources. 

Legislation providing other forms of protection 
for abused women and creating civil remedies for 
\ictims <^ domestic vicdence is becoming more 
coomion. Most marring dksolution statutes provide 
some injunctive relief to protect the spouse during 
^wofce proceedings. In Arizcma the standard pre- 
linunary injuncticm granted in actions for (tiMolution 
or legal separation sUtes: *1>oth parties are enjcnned 
fn»n nxriesting, harassing, disturbing the peace of or 
Mmimitting an assault or battery on the person of the 
other party or any natural or ad<^>ted child.'*^ 

Legislation creating a defense to grounds of 
deserticm when a woman leavn a tittering situation 
has been found to be necessary by some States.** 
Most States have instituted no-fault divorce laws, 
but a few still require proof of grounds for a 
divorce.** Desertion may be grcunJs for divorce in 
those Sta^ that grant divorce based on the fault of 
(me party.** A woman who leaves an abusive 
situation may be found to have oeserted her husband 

^ ^ Dommk ViokHeeLawM, p. 3t. 
^ Ibid, p. )I 

« ibid: N.Y. Oca Obtig. Uw I.V313{1H2) (McKinney 1978). 
« Ans. lev. StAt. Ana. {25-3t5(AXI)(b)(Supp. 1979). 
DomMc Vtoknet Lam, p. 34. 
Had, p 33. 
** Ibid. 

Fiugenld v. FtUgereld, 66 NJ. Super. 277, 16S A.2d 851 
(1961). 
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and, therefore, may become the parry at fault. In 
New Jersey the courts have held that when a 
woman is forced to leave her marital home due to 
the extreme cruelty of her mate, constructive deser- 
tion on her mate's part has occurred, and this may be 
grounds for her to file for divorce.** In addition* 
New Jersey courto have held that when a wife 
leaves her marital home because of the misconduct 
of the husband, desertion cannot be made the 
grounds of divorce should the hud>and proceed wifh 
a divorce action and cannot be used as his defense to 
her action for divorce.*^ 

Another remedy available to abused women in 
scmie Sutes is crime victims' compensation. Wai^:^- 
ington State has such legislaticm, but excludes 
coverage of w<mien who are still living in the same 
household with their abuuve spouse.** 

Criminal Prbsecution 

In roost Suter a battered wbman has the legal 
right to pursue a criminal complaint against her , 
abusive mate under existing criminkl sututes. Rele- 
vant criminal offenses typically ificlude assault, 
battery, aggravated assault, aggravated battery, 
reckless conduct, intimidation^ disorderly conduct, 
or harassment.** For various reasons, these renmiies 
are not always available to abused women, and thus 
some Stato have codified domestic violence u a 
specific form of criminal behavior. \ 

Under the traditional criminal remedy,^ battered 
womoi often find th«nt?lves confronted with inac- • 
tion by poUce officers, consistent filing of tesa 
serious charges by prosecutors because of the family 
nature of the matter, and the view of many criminal 
justice ofRcials that violence in the hon^e is less 
serious thaii violence among stnmgers. New domes* ^ 
tic violence criminal legislation attempts to remedy 
this. 

Criminal statute directed 9i domestic violence 
vary from Sute to Stute. The Arkansas criminal 
code defines three degrees of wife battering and four 
degrees of assault on a wife.*' This sUtute ^nly 
prot^ts women and is identical to the geneffl^ 
assault statute, except that certain language changes 

•* MeWowney v. Meklowney, 27 NJ. Eq. 328 (1876); Taylor v, 
Tayter. 28 N J. Eq. W (1877). 
^ Waih. Rev. Code (7.68.070(3Xb)(Supp. 1981). 

Domestic Vhhfice Laws, p. 36. 
" Ibid., p. 37: Ark. Sut. Ann. {f4l-t653 to 1659 (Supp. I9SI). 
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liAve been nude to focus on (Mttered wivet. Caltfor- 
nia'i domestic violence statute extends coverage to 
cohftbitmts of the ot^>ostte sei tn4 states that an 
•butive roiUe can be imprisoned in the Sute peniten- 
tiary fcMT 2 to 4 years or in the county jail for a year 
for willful **corporal injury resulting in a traumatic 

..^omHtiqn.**** Identical to its assault and battery 
Midte, the Tennessee domestic violaice sutute 
Inits the cha^ that can be brought in a dcMnestsc 
sttratim to a mndem^uior.'* CHiio has similar 
leg^lation, but where the asiault is a repeat offense, 
die charge can be a fourth-degpfee felony,** the 
fluuumum penat.y for which is S years.** 
Most la^^ th^ are codified to punish domestic 

. violence do not addrm the issue of marital rape, and 
mmy SMm still have a marital eiceptipn to rape 
laii^ l^evotiag a man from being cWged for 
rsfmg his spcme. New Jersey, Oregon, and Nd>ras- 
ka Ittve elimmated this marital exception frcmi their 
codes.*" The New Jersey Poial Code states: "[N]o 
actor shall be presumed to be incapid^ of c<»nmit- 
tt^ a [sexml] crime because of. . .marriage to the 
victim.*^ CaUfcmia, although not comfdetely elimi* 
i^ng the spomT^exception, has ^tablhhed a 
s^arate crim^ of spousal rape,** which requires that 
di^ victim report the offense within 30 days to 
imlii^ arrest or im)secution.** 

Lack' of oiforoement, induding a reluctance to 
tfreat m CMes of domestic violence, is a continuing 
proMm. OmU in some States are required by law 
to direct law enfcHcement a^ndes to enforce 
pfotoctton mders.** Ohio specifies that officers 
**sbaU enforce the order. . .in a^cM^lance with the 
provtsioQs contained in the OTder including remov- 
ing the respondent from the iconises wh^ appra* 

, imate.'**' North Dakou has established that: 

When sa (protection] order is issued upon request of the 
sppticsnt . .the court shsU order the sherifT or other 
Impropriate law arflmenient officer to accompany the 
sppKcsnt sad assist in placing the spplicaat in pos sessi on 
of the ilw^linf or r es i denc e, or otherwise asnst in 
oecution or s^vice of the protection order.** 



« Cat Hml Code |a73.5 (West Supp. 19S1). 

» Dmmlk VIokmx Um, p. 37; Tena. Code Ann. |39-^ 

» Oommk nokM Lawt p. 37; OWo Rev. Code Ann. 
il9t^.25(c)(F»eel979). 

« nev. Code Ann. |2929.1 1(BK4) (PSfe 1979). 

* JoaMS Sgjiid— ^ "The Msritsl Rspe ExanptkM in the 

OWml Law,** Cku H fi gh o m JftWIm vol. 14, no. 6 (October 

l9il^pp.$3S-40. 

« Mi, NJ. Stai. Ana. |2C-14.5(b) (Wot 19S1). 



Similar provisions are found in the Massachusetts 
statute, which states: 

whenever any law c^ficer has resson to believe that' t 
family or household member has been sbused, that officer « 
shall use all ressonable means to prevent Airther abuse 
including: (1) remaining on the scene;. . . (2) . . .driving 
the victim to the hoqxtsl; (3) giving [victim]. . .notice <^ 
[hti] rights; (4) anting. . .if the officer has probable 
cause to believe that s felony hss been coxmittedror a 
misdemeanor has been committed in the officer's pres- 
ence. . . 

In most States, police may make an arrest only if 
they have probable cause to believe a felony haa 
been committed or if they witnen the commission of 
^ mttdemeai^.^^ Recent domestic violetM^e legida* 
tion has attempted^ toonake it casior for rductant 
officers to make arrests^ in caseris^f dcmiettic vio- 
lence. ^ 

Authority to arrest for violations of, protcc^n ~. 
orders may be distinguished from authority to arrest 
for the commissicm of a fel<»iy or misdemeanor. As 
to the form^, Oregcm makes it mandatory, unless 
the victim objects, that an officer make a warrantlesa 
arrest when there is probable cause to believe that a 
protection order has been violated.'* In North 
Carolina, the statute provides that tly pc^ce shall: « 

tske a perscm into custody if the officer hM probable cause 
to believe that the person has vic^ied s court order 
excluding the p«ion from the resicence or housdiold 
occupied by a victim of domestic viotenoe or ittiecting the 
person to refrain from harsjsing or inta^fering with the 
victim, snd If the victim present the law enfocceipent 
officer wHh a copy of the order or the officer determines 
thst such sn order exists through iriione, rsdio or other 
commtmieatkMi with appropriate authorities.^ 

Some Sates prohibit warrantless arrests for mis- 
demeanors conunttted out of the presrace of a police 
officer, but new domestic violence legislation is now 
changmg this. A statute that rdlects this chan^ is 
found in Florida: , 

[s] peace offi^ may arrest a person without s warrtnt 
when. . . .The officer has probsble csuse to believe that 

^ Csl. Pensl Code {262 (West St^ 19S1). 
« Csl. Pensl rode }262(b) (Weit ^pp. 19SI). 
« AduhDomesik Vhktiu, p. 1S7. 

Ohio Rwv. Code Ann. |3] 13.31(F) (Fnfe 1979). 

N.D. Cent Code |1407.1-O4 (Supp. 1979). 

Mms. Oen. Lswt Ann. ch. 209A, |6 (West Supp, 19S1). 
~ Dotmak VioknetLom, p. 3S. 
" Or. Rev. Stst. |133.055 (1977). 

N.C Oen. Stnt. |50&-4(b) (Supp. 1979). 
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die perton lias committed a bat^ry upon .he person's 
> apome and the officer: (a) finds evidence of bodiiy harm; 
or (b) the officer reaaon^biy believes thai there is danger 
of violence unkss the person allege to have committM 
the battery is arretted without deiay.^ 

Ohio has enacted legtslatton that allows police 
officers to make a warrantless arrest on a wntten 
statement of the victim: 

The execution of a wi^ttt^i sutement by a person allegmg 
that an allied offender has committed the offense of 
dooe^ vk^ence against the person or against a child pf 
the pmon. constitutes reasonable ground ip believe that 
the offiense wu committed and reasonable caiue to believe 
that the penon all^d to have committed the offoise^s. 
kuihy of the viofaitkm.^* 

Akmg with addressing .police enfc^cement and 
tfresi in domestic violettce situaticms, legislation 
relate to police immunity fronicivil of criminal 
dama^ has also been implemen^'1n>-aome Sutes. 
Many States have now enacted provisicms protect- 
ing poik^ officers who enforce domestic violence 
^^^^atatutes from civil and/or criminal liability in any 
Sttbsecpaent 1^ action.^ In Oregon, polk^ officers 
have civil and criminal immunity from liability for 
making an arrest, if it is niade in good faith and in the 
absence of malice.^ " 

Beyond making the laws more flexible, attitudes 
and conventional beliefs about the use of force 
agaii^ a spouse must also change. Fblice ofTtcen 
often carry these attitudes to their jota, affecting 
iheir judgment in dealing with domestic disputes. In 
respmse, groups active in the area of domestip 
violence are amsting in police training in order to 
senfittze law enforcement officials to the dilemma /3f ' 
an abused woman. Ahttka has passed a^^rather 
detailed hiw requiring the established police tr|kiing 
program to provide ^raining that acquaints oncers 
with the laws and crmiinal procedure applicable in 
domestic violence cases, techniques for handling 
domestic violence, resources available to victims of 
' dome^ violence, and the notification that must be 
given victims regarding their righu and remedies.^ 

^ Fk. Stat Am. 9uM9<b) (West Supp. 1981). 
' *• Okio Rev. Code Aim. I2935.0XB) (Page 1979). 
^ *Dome^ WfHC*Uw$, p. 4S. 

Or. nev. Sui. |U3.3I5 (I9r7>. lee alio Iowa Code Ann 
113411 (West Stipp. l9aD-ll) 

AlMkaSlet. SlS.65.S10(Siipp. 1980). 



Miscellaneous Laws 

Legislation related to domestic violence is not 
directed exclusively at civil and criminal remedies. 
States are now passing legislation that will offer aid 
and services to promote the eventual reduction of 
the incidence of domestic violence. 

Grassroots groups and agencies working in the 
area of domestic violence have long recognized the 
necesttty of safe houses. State l^islatures are n^w 
also recognizing this need, and kws on the estabi^- 
ment and maintenance of shelters are being devel- 
oped. Washington State, in its legislative findings, 
points out: 

Shelters for victims of domestic vtolence are essential to 
provide protection to victims from farthet abuse and 
physical harm am! to help the victhn is flndttig long-m^ 
alternative living* situations, if requested. Shelters provide 
8afe»«' refuge, advocacy, and helping resources to viqttms 
who may not have access to soch things if they remain m 
^ abusive situations. The legislature therefore rect^nizes the 
need for sute-wide development and expansion of ihdters 
for victims of domestic vi<^ence." 

In accordance with these findings, Wi^hmgton 
State provide legislation for shelters to boitte the 
victims of domestic violence,^ ^nd olhmt States have 
followed suit. Virginia has mandate that the depart- 
ment of welfare shall have the respcmatbility to: **aci 
as the administering agent for State grant funds for 
conmiunity groups seeking to establish service pto- 
-grams for victin^ of spouse abuse.***» New Jersey 
has also i^ovidelj^lters for victims of domestic 
violence and has establiihed juideUnes for services 
to lettered women, including emer^^ncy^^ied^ 
care, legal aid, counseling, and information on 
education, jobs, housing, and avaiUble social ser- 
vices. New Jersey *s sutute also provides that one oi 
more shelter i^ersonnel b^ bilingual whenever feasi- 
ble." 

Data-rallecttun. laws are also being enacted. The 
incidence of domestic violence haa never been 
adequately documented. This is, in part, due to lack 
of reporting by victims. The mnjor probhmi, how- 
ever, has been sparse ihta collection by Uw enforce- 
ment and direct service agencies. Maine has codified 
the necessity to ^'provide for the collection of data 

^ With. Rev. Code Ann. |70.U4 (West Supp. 1981) ^ 
~ id 

Va Code §63.1-317(5) (1980). ^ 
•» NJ. Sui Ann. J30:14-l to 14-14 (Weu 1981). 
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coQC^niiiig domesjUc abuse in an efTort to develop'a 
- MOipiidienaive analysis of the incidence and causes 
of chat abtne.'*** Similarly, Michigan r^uires that 
Oe chids of police and sherifTs of villages, town- 
A^a, aiKi counties report to the State police 
iieptftmoit the number of assaults reported involv- 
apoittea and the disposition of the cases.** New 
Itanpshire requires the State police director to 
iuhmit an annuid report to the general court on the 
ausber €)t assaults on family or household mem- 

Even after police respond to domestic violence 
^lb» the victims of abuse are often left in the 
ra^denc^ without any knowledge of what their 
n^te (ff remedies might be. State legislation is now 

Ift^C enacted to remedy this. Massachusetts requires 
mtf trffk^ arriving at the scene of a domestic 

.^sf^t sUy at the scene until the danger has passed, 
Ae victfan t o obtain me diaJ treatment* arr^ if 
pf c^^bt e cause ea^s, and give the vkHim notice of 
to rights. This written notice is to be in English and 
^Mrnkh, and han<kd to the victim: 

You have the r^t to go to the district, prot^te or 
aapcrlor ^mi and file a omplaint requesting any of the 
frjttrtmg apfrficable orders for temporary relief: (a) an 
order rmatnmg your attacker from abusing you; (b) an 
ofd^ dffecting your attacker to leave your household; (c) 
. aa Older w/mdk^ you cus^y of a minor child; (d) an 
o^ier ^lects^ your attacks to pay support for you or 
ai^ waaaot child in your cmtody if the attacker has a legal 
eMg^ion to lyppovt them; and (e) an order directing your 
a^^Eer to pay you for tosses suffered as a result of the 
i#ase, wlud^ meflic^ and moving eipenses, loss of 
a^im^ in mpp&ru attorney fees aiid other out*of*pocket 
( for injiuies sustained.. 



Yott ha^ the right to go to district court and file a 
orinial nxnplalnt threats, osault and battery, assauh 
wiiia d^dly weapon* mault with intent to kill or other 
rriatrd cr^ies. You may go to district court for an 
fwtrgfnr y on weekends or iKjlidays. 

Me Rev SUI An. tit. 19. |76l(3) (Supp. 1980-8!). 
Mick. Coaip. Laws Ana. |2SJ57<7Xd) (Supp I98a>81). 
' lUv.Stat ABU. |l06-B14(II)<Supp. 1979) 

Uwf Am. ch. 209A f6 (West Supp. I9SI); see aho 
tMi Code^. f (Supp. 1979). 
*kliiBi, S««/A^. |51SB.OI{13)(Weft Supp. 198:). 
« Uttk C43de An^ |3(M-4 (Supp. 1979); Mo Ann. Sut 
|455.(I15 (Vernon m 1 ) 



If you are in need of medical treatment, you have the right 
to denuuid that the officer present dnve you to the nearest 
hospital or otherwise assist you. 



If you believe that pc^ice protection is needed^ for your 
physical safety, you have the right to demand that the 
officer present remain at the scene until you and your 
children can leave or until your safety b otherwise 
insured." / 

Other le^slative attempu to reduce the incidence 
of domestic violence include legiflation requiring 
the court to forward a copy of protecticMi orders 
when issued;** requiring cotmty clerks to help 
women filing for protectim orders by providing 
forms and amstan^ in preparing and serving the 
docunients;*^ providing that, in ones erf domestic 
violence, hudsand and wives are competent wit* 
nesses and cannot refuse to testify on the ground of 
the privileged nature of their comaumcatioos;^ 
providing that the court cannot, in considering 
custodial rights, consider abandonmoit of the family 
residence when the abandoning party left due to 
physical harm or the serious threat of physical 
harm;** and ftfoviding for ^ledal diversion pro- 
grams that will necesaitate counseling and treatment 
for the abuser.** 

An important arpect of scmie domestic vicdence 
statutes is a provisicm that a wcmian who is seekti^ a 
prot»:tion order is not precluded from also seddng 
relief through the criminal process- Although in the 
District of Columbia the United States attorney 
cannot file crtipinal .char^ race the fiunily division 
beigins4aking evidence toward seeking a protection 
order," other SUte statutes specifically est^>lish that 
a woman seeking ^lief under a protection from 
abuse act shall not be precluded from seeking other 
criminaf or civil relief.** 

W. Vi. Code f4S-2A'-S (I9S0). 
•• Me. Rev. Stat Ann. tit 19, |2t I (West Supp. I9S0'SI). 
" Cal. Penal Code |I000.6 (West Supp. I9SI). 
" D.C. Code Ann. fl6-IOQ2(b) (1973). 

•» Minn. Suu. Ami. |I8B.0I(I6) (West Supp. I9SI); N.C. Oen. 
Sut f 90B-7 (Supp 1979); Conn. Oen. Stat. Ann. f66-3l(c) (West 
Supp 1981). 
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p. 57. 
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ia Ilea & Bheafc t ra mi FMcia L. 
Mi^ow. AmtM Wi^ *Ciieli 22* ReviiM*** rMM^ 
^VmUmRi^mir. vol J (tf7iX pp, Ut, 119. 

(Poioe EMc«ive R iwa fU i Poraai, t9aQ^ p. 31. 
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pgditaB when we deal with ti but the cauie it not a police 

Pbttce ofRcers often view domestic distuitvice 
ctlb it daa^rooa, emotioiiaUy charged, and difR* 
to reaolve* A Vhoeim poUc^tuperviaor tumined 
«p hit ofAcen' attitudes toward domestic distur- 
biooecalli: 

The poltoe ofHoer. basically, by and large, does not like 
smwfring dooMstic calls of that nature. . . .When he 
fs^jlvss the call by radio. . .[tPie two thinp he feels [are] 
prdbMy fear.^be^me moie olllcen f re killed in family 
tityatioos than prml^y anything else, and the other thing 
is frnstrstion.* * 

FoUce crfHccn are^nciitely aware of the dnnger to 
Oemaelva thia intervention in domestic distur- 
bnces siny entail. Witness^ at the Cooiffliasion's 
heartaifa r^yei^edly onphtfized the dang^ of such 
eaOi.^ Tratnmf nttterials for police otRcen also 
trad^oaaOy Mem the imptmance of being alert to 
tte posaH»iSty c( attack by etth^ the suspect or the 
vidfan.* 

Due to current recordkeeping {uacticea, it is 
mq»osstbte to make an accurate as s eisment of the 
dajaf^'. The beat source ot nationwide Mittistica is 
tte Federal Borfeau of InvestigatioQ^s Uniform 
^fane Report which are cocnpitod quarterly and 
ttmaaUy from mformation submitied by local law 
enfoJTcement agwK^ The ttattiticf on assaults on 
police irfRcera are grc^qied acccmliflg to the type of 
aetivtty is which the officer waa enga^ when 
Maauttril. tint thr gmrnl rsfrgnr)r **rfipnnr1ing tn s 
^ a Mifbaa ce caO** h not aiMivided into types of 
tfitui b aa cea. TUa c^^ory^ combines interq^ousal 
aasttdts with otb» domestic^ disturbances, barroom 
fl^iSv ud ttreet disturbances. 

The Umftm Crime Reports show that 32 percent 
cf ^ reported assaults on officers dicing 1977 
Q^irred in co on ection with a ^'dkturbance call,** as 
did 16 percent of all officer deaths during the 10- 
year period from i968 to 1977 * These statistics are 
Anquaitly cited in discussHws of spouse anaults 

• fcich a nl Twin^^a, ts tt i a wa y, Pkmi^ MmHtig, p. 3 1 . 

^ CBlv|Qiikar,tsiteoay,itafintg^^ Commitaieit on 

CMMlflm. ihfHt^m^ Bnm^fimiiM, Jane 17-lS, l9S0(limaAct 
aM ai Umif k ^ H§»^ pp. S5-SS; Stnley Knamnsi, 
MiMay, ffmfitktfs HrnHfig, p, 137; TwitchsU Teitifiiony. 

« iMmaieaal Asiedate of CUift of Polioe (UCP), Trsiains 
Kay Nn. 24# (1f^ Andaaiy tniaiaa materials aupphsd 
^ Gipt Oisaa gpsffcs, PhosaU PoUee Departaient 94o6mo Ir. 
rpntgr Wait tritiing brodMras aot. through 5. ia 



without making it clear tl^iat only a fraction of the 
"disturbance calls** involved wife abuse.'* The result 
is that the danger of intervening in domestic dis- 
putes, whde significant, is exaggerated. Although 
some studies are tSeginning to recognize that f&e 
danger to police officers has been exaggerated," the 
fact remains that many police.ofRcers p^ceive the 
peril tr be great. This percq>tion cannot be effec- 
tively challenged until reporting procedures are 
refill ta permit an accurate <M3m|^ti(Hi of infor- 
matim on spouse assault cases. 

Further complicating the poUce officer's task in 
domestic violence cases are tfie emotidnal* marital, 
and' financial relaticmdiyM between victim and aasail- 
ant, factors that are absent in most other assault 
cases. These factors lead to complications pdice 
officers nmnally do not aicount^ and for which 
tfieir Gaining on arre^ and interrogation procedures 
may not have p^fmred them. 

Police ofRcers testifying before the Commission 
reported that victims of dcmesltc assault are very 
often highly upset and unsure of what they want the 
resp(HKling ofBcers to do. In many other crincies, the 
ofSoer can expect wtllsng cooperatioa and rapped 
from the victim. The battered woman's initial, 
confusion and fear may put the officer in the 
unfamiliar and uncomfortable position of having to 
make an enfor^ment decitton contrary to the 
expressed wishes of the victim. As one former chief 
of police testified, 

Blood is thicker than wster is a true f hing out here, and it's 
hard to get the wom$n to con.j forward and sign 
comi^aints snd follow thnnigh on it becauce in many 
instances it it her source of revenue keep the femily 
together. And in many instances she k>ves him. She still 
does love him." 

The recurring nature of domestic violence also 
complicates matters for the poli^. Many women 
summcm |x>lice assistance numerous times during a 
violent relationship. Data from a questitmnaire 
administered to shelter residenu in Phoenix diowed 

• U.S., Department of Juitioe, Fedend Bureau of lav a t ti ai tio a, 

CfifMia thi UniMiStam^iPn pp. 2SS-9a 

A IM Msrtte, itatemeat, J^mm^ ll'cwMfi; 

a coBiultatiOB ip onwed by tht U.l. CoflumMioa on Qvil lUghti» 

WMlUBgtoa, DC, Jan. 30-31, I97S, p. S (hersaftcr dtcd m 

Cofuulmiotil p. S; Msfjory Fiekit, atileinent, CotuuhmtiotL p, 23. 

Moaa Margsrits, **iumnf the Felice: Mythi sad Motivo," 
A99imk ^ikt Amerim Acmkm^ ^ MttM ami Social Sekna 
(November 1990% pp. 64. S9. 

*' Lawrence Wetxel, testtmony, fhotnix Hiring, pp. 60-61. 
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yut of 78 women responding, SS.2 percent had 
called the police between 1 and 4 Ume$ before to 
cttning to the shelter, 10.3 percetit had called S to 10 
timet, and 6.4 percent had called more than 10 
times.^ The fact that officers often confitMit the 
same problem repeatedly with the same couple was 
mentioned by several police officers as a major 
source of frustration: 

IMiaps [the ofRcer} hv been there three or four tiroes 
before. . . .Sometimes ^lese are just weekfy situations 
nd, as was mdicated by the previous oflRcers, skv^ is a 
b^ ^c^. Daddy geu dnmk on Friday and stays that way 
aO weekend, so you have a fight all ^^ekeod. So the 
officofs ataost know what is going to h^pen. They also 
Imow tlttt the won^sn in these kinds of situations probaldy 
|^3mg to prosecute. All ihe wants is foowbody to 
^^^lyghM tha person out. ^ 

Pc^ce officers become frustrated when it appears 
that thdr intorv^tion has made no differrace. In the 
words (rf one police officer, **(Apmost to a man and 
a woman the people that join the police department 
jom to serve. They join lo really honestly help other 
peofrie. And the domestic situaticm is one erf the 
[sitttatioos] where tb^e is not a whole lot they can 

These pdace attitudes influence the behavior and 
rtanom of officers as tl^ey confrmt cases of 
dome^ violence, but formal defMutmental policies 
also play a large role. Battered women and their 
advooUes have complained that polke officm 
sometimes f«l to respond at all to calls for help.*' 
Te^tmmiy received by the Commissinn indicates 
that noor^pcmse is indeed the pdicy in scnne police 
departments. One officer «»ving primarily ru'-al 
areas of Pennsylvania testifted that officers at his 
^Mion responded in person to pnly one out of every 
Ave or six d<miestic disturtmnce calls: 

S£iO£ANT KiUMMES. If there's a threst of abuse or if 
there's lOntte going on at the time, We always respond, but 
we use the guideline that, if the problem is already 
resolved, ^ve them the various agencies that can assist 
them or the district jitttice's telephone number. If they 
don't have transportaticn there, we will transport them. 

» Between Jan. 17 and June 31. I9S0, Phoenu ihdter intake 
peraoaad admimttered an OMB-^iproved questkMnaire devised 
by Co aftiii Mi oa ttafT, who later tabolaied and aaalysed the renilu. 
Ahkou^ a laa^ of S3 rctpoadenu wai obfained. the lample for 
**prior pohoe tavd^^ment** waa oaly 7S. tecaiMe 4 ratpondent* 
dklact idMwertheqtieaUonami 1 retpome wai inapplkabte, 
» Laurence Wetiel t^timony, Phetnix Hmfifi$, p. 63. 
Twitchdl Testimony. Phoenix Htorit^ p. 40. 
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Counsel. What standards do you use to^ determine 
whether or not to respond to a domestic call? 

SEacEANT Ka^^ES. The situation itself. If there i» a 
situation right at the time. In other words, if a woman has 
already been abused and her husband is no longer there, if 
there is no need for us there, then we inform her of the 
legal procedures. She can get the Prot^tion from Abuse 
[order], or she can ^o to the district justice and charge her 
huaband with assault." < 

Research conducted in Kentucky in 1979 revealed 
that polk:e failed to respond to 17 percent of all calls 
for help frcMn battered women." Such police prac- 
tices iNit the burden of law miforcemrat squarely 
opcm the assault victim, relieving the police of any 
obli^Uion to investigate, to coU^ evidence, or 
even to nscord the crime. 

Even where police do respcmd to domestic vio- 
lence calls, they often refrain from making arrests, 
due to formal or tacit de{»rtmental policy. A recent 
publication of the Police Executive Research Forum 
states: 

No other aspect of handling spouse abuse and wife beating 
(^es is more controverual than police use of arrest agaii^ 
the assailant. Many police officials do not believe that 
arresting assailanu will have any positive results and that 
this practice places a drain on limited police resources.** 

The police have been widely criticized for tlteir 
failure to take ap^opriate action against assailants.** 
This practice has been attacked because it (tenies the 
victinf of domestic violence tte protection usually 
afforded the victim of violent crimt, it puts the 
burden of pursuing any legal action squarely upon 
tl» victim, and it perpetuates the abuse cy^ie by 
indicating to the assailant that his ictions are not 
viewed as serious by the legal system. 

Police officers testifying before the Commission 
indicated that arrests in domestic abuse cases are 
rare, confirming ihe testimony of battered women's 
advocates in both Phoenix and Harrisburg and 
evidence from other sources. For example, a Ha.*ris- 
burg police ofRcial suted that "once [the officers] 
arrive, they are instructed to calm the situation, to 
keep control, to protect the participants, and to try 

" Martin Statement, ComultatUm, p. 210. 

" Krammea Testimony, Harrislmfg Hearing, p. 1 3 1 . 

State of KfiituGicy, Comminion on Women, Survey ofSpauMt 
Vioknce Against Women in Kentucky (Louis Harris and Assoc., 
1979), p. 40. 

** Lovtna* Responding to Spouse Abuse, p. 60. 
** See, for ejuunpte« Consultation, pp. ^9, 21-22, 
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to kmp it out of the legal field and to recommend 
oiinde igeaciet ip handk the j^Mm,'*** A Phoe- 
til officer in ehari^ of tninfiftg stau»d, *tOB>vioiuly 
V we can avoid pitting tcmiebody in jail and still 
icdve the lititttioii th^ it exactly what we want to 
dotemoilM^**" 

Law esfbroement official!^ ofiEoLJ variety of 
eiplanitiont tot decaaioas not to arrest in cases of 
domertic aanult. Probably the most frequently cited 
is that the victim does not wish to have him 
arrested. Ptdice officers are acctntomed to having 
tfie coo p e r at ioa of the victim of a violent crime, and 
mM wiml to protect the victim's into'nts. They are 
lel ttGtaa t, ther^ore. to overrule die victim's (tesires 
nd tfre^ her tfsailant A Phoenix police lieutenant 
described a scenario: 

The &st office' would srrive on the scene snd he'd gsin 
cMry kito the house* . . . 

You now observe her. ^Jiss got s Isiie lacorstioa above 
the eysr maybe a frscture to the bone just under the eye, 
and he is standing diere. in the routine case, inebriated, 
bel^ereot, and ag git ss i ve. 

The first tyag )^ do, is you render htm unsUe to iigure 
* any b ody else* . . 'T^pn you go te the victim sad yov 
leader the lmmwtta» md ten^xmry ^nit tad. You check 
her over. If you need the fire depar^nent psrsmedics you 

You have now w^mied these t^. You have talked to 
her and die advises you that he cttne home, he was 
- in^brlMd, he bad had a bad day at work, and she cooked 
tvsr and he halea hv^. So forno resson he pid^ up a 
bri^ Md it*s just sbout th^ much reason for tt« he picks 
up a bHdk and ssashes her in the 

We Oen say, **Whst do you want to do about ttr. . . . 

fiy she is a relactM victhn, we will not arrest him. We^ 
mate a report on tt« but we will not arrest him if she is 
not dflsirois of pro se cuti on.'' 

Other wttnesies indicated that officers (to not 
irfways-make anes^ even when the victim specifn 
eaOy reque^ it, since many officers ^pect that the 
vi^im w&i change her mind. The acting police 
^drf m Phoenia said: 

Acmo Crw RoaNUOAY. Comderable weight should 
be given to the Indicated desire of the ityured party to 
have the pmon arrested, tfcwever, from a realistk 



« ]U^MfdOINey,lislinoiiy,iiifnlsSiiil/r^^ 37. 
* Olsaa Sparks, tcitlrooey, fhotnix HmrUig, p. 44. 
» Twtek^ Tcstbnoey, PkokniM Nmrtng. pp. 52-S3. 



standpoint, tiie officers have io realize that minds are 
changed in these types of situations aAer the heat of battle, 

if you will. . . . 

Counsel. So >ou are saying that while the woman may 
express a desire for arrest on the spot, it*s, m your 
experience, likely that later cm she will change her mind? 

AcTiNO Chief Korn^oav. I think that is my experience* 
and I think that has been the experience of many police 
officers that have been involved in the fkmily 'lispute 
problems for many years. 

Counsel. And you think it*$ appropriate for the officer to 
take that into account in deciding whether ^ not to arrest? 

AcuNG Chief KoaNEGAV. I think it is appropriate to 
consider that as one of the many factors and 'many 
comi^xities of the role that we play.** 

Stiitistics drawn from a sampling of Phoenix 
reports appear tp confirm Oiief Korwgay's 
impressim that victims of domestic violeqce often 
fail to press charges against thdr abusers. Mare than 
half of the domestic assault cases'" reported were 
"exceptionally cleared,*' a term defined by the 
Phoenix l^rftce Department to mean terminated at 
the victfm*s request or for lack of victim coopera- 
ticm. Time reports do not indicate, however, wheth- 
er any attempt was made to encoura^ the victim* 
witness' continuing cooperation, o'^ whether the 
police officers* expectations that tl^ case would be 
dropped actually discouraged victims from purmiing 
prosecttti(». In one police report, for example, the 
following dacripti<ni of a discussion v^th the assault 
victim wu givent 

[Detective] advised (victim] of the various courses of 
acticMk available to her in settling the reported assault. 
Victnn agreed that she didn't want to spend a lot of time in 
court Victim said she wanted the suspect warned about 
the physica] attack on her. Vkrtim atoo wanted the suspect 
to stay away firom her. On this same date [an ofnicer] 
"^Mivised suspect of the reported amult Ittting him ss a 
su^wct. Su^iect was told to suy away from the victhn. 
Su^iect agreed and said victim had called him and said die 
lov«l him Exceptionally cleared.^ 

Victim advocates have testified that the systemat- 
ic restetance of poli^, prosecutors, and judges to 
cases of domestic assault, together with prettures 

Robert IComegay^thnony, Phoenix MtaHug, p. 63. 
Phoenix I^Uce Department, Departments! Report 79^31636, 
in Commisiton files. 
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from the abusive mate, contribute to. women's 
deckicms to drop charges.** Training materials pre- 
pared by the Internationa^ Association of Chiefs of 
Police (lACP) make a similar point: 

Frustrated b/ the pattern of yictim uncooperativeness, 
some fidicf officers have developed an indifterent attitude 
toward tttetttag assaultive husbands. Battered wives in 
turn point-to this attitude as one reason why they fail to 
pr oc e ed legally against their spouses. The two conflicting 
views produce a "chicken-versus-the-egg" controversy 
that is useless to pursue.*^ 

Regardl^s of the reasons for victim noncoopera* 
tion, experts advise that arrest of the assailant may 
be in the victim's best interest, even though she may 
noi demand it. A growing number of organizations 
now support abandonment of nonarrest policies. In 
its wife abuse training materials, the lACP has taken 
a firm staml in favor of arrest in cases of domestic 
assault: 

A critical difference exists between the police response to 
family disturbances whedr no physical violence has oc-, 
curred and a wife beating. Although the application of 
jerists intervention skills are required in both cases, the 
S primary purpose of mediation to help resolve family 
probl e ms is to prevent violence and therefore make arr«t 
unnecessary. . . .A wife beating is foremost an assault^a 
crime that must*be investigated. . , . 

An assauh caanot be ignored by the police regardless of 
the victim's ittitude or motive for not cooperating. Each 
wife beating incident must be investigated, and the 
'officer's decision to make an arrest or a referral to an 
a ppr opr ia te social service agency should be based on the 
nature the assault. . . . 

A pdicy of arrest, when the elements of the offense are 
praent, promotes the well-being of the victim. Many 
-~ battered wives who tolerate the situation undoubtedly do 
so because they feel they are alone in coping with the 
pro ble m . The officer who starts legal action may give the 
wife the courage she needs lo realistically face and correct 
the situation." 

Some police officers also fail to recognize that 
when they respond to domesti^ assault calls their 
responsibility extends beyond the individual victims^ 
of assault The ofTicer'a duty is to stabilize the 
situation and assess the available evidemie to deter- 
mine whether there is reason to believe that a crime 
has been coihmitted by the suspect If so, then such 

" Patricia Magnth, tettunoiiH. Phoenix Hearings p. 14 
^ lACP. Tratniiia Key No. 24 (1976). 
» lACP. TraiBiflg Kty Na 24S. 

Lo^gt Hi^tonding to Spouse Abu», *)p, \\-65 
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action is to be taken as would be appropriate in any 
Qtn^r case of assault This is not to suggest that the 
police officers* role is a strictly mechanical one, nor 
that they should ign^e the humaD needs of the 
victim. Such functions ^ m^iatiQg potentiml con- 
flicts, referriiig those in to appropriate services» 
and lending emotional support are, however, acces- 
sory to the officer's prin^iu^ job of upholding the ' 
law and bringing violators into the criminal justice 
syttem. \ 4 

In most American jurisdiciions, police officers 
may make an arrest without a Warrmit cmly whef|i 
they have probable cause to brieve a felony hal> 
been committed or vAtere a miaiden^anor has oc- 
curred in their presence,^ Officers appearing, before 
the Commission testified that thi^, restriction pre- 
vent them from making arrests ii^ most cases of 
domestic assault.^ \ 

An initial inquiry must be whether police officers 
are accurttely distinguishing betweenVmisdemeanor 
(simple) and felony (aggravated) assaidts. As dis- 
cussed in chapter 2, the statutory detritions and 
classifications of assaults vary from Stite to State, 
but in most instances the statutes give littiie jc^t>^ttve 
guidance to the police officer on the scene. Ahzdna, 
for example, requires that the victim sustaip "serioitt 
physical injury** for a felony assault to be\charged. 
Such injury is described in the statutory coinmcnt as: * 

physical injury which creates a reasonable risk of death, or 

which causes serious and . permanent disfigurement, or 

serious impairmait of health or \ou or protracted impair* 

ment of the bodily functiou of any bodily organ or4imb**^ 
d 

Such a defuiition is difficult for a police offi^ to 
apply at tite scene, where the ^tral extent 0f the 
victim's injury is often not known. A blackened eye 
may. appw to be a minor injury, but a detached 
retma or facial fracture may have been catised bj^ the 
blow. 

Without gui<!ance or support from th^ police 
department and other components of the crinmial 
justice system, some pCflpsrs »mply classify the vast 
majority of domestic assaults as misdemeanors rath- 
er than taking care to determine whether the 
element of a felony are present. This presumption 
leads officers to fail to arrest even in cases in^ whi<^h 
they clearly have authority to do so.. For example, 

Peter Brookt,^ testimony^ Harrisburg Hean^ p. 39; John 
Rtegte, tettimony. Harrishufg hearing, p. 200. 
" Ariz. Rev. Sut. §13-10^(29) (1978). 




poBoe may overlook use of a w^pon. In most 
jmiKlictioQt, assault with a dangerous or deadly 
weapon » cat^c^rta^d as a fekmy assault regardless 
of the extent (rf* uyury actually inflicted. Police 
ftfom reviewed by Coounksion staff i^^luded 
wtmy deabriptiona €4 dome^ assaults with guns, 
k»wa» pieces of ftimiture, clubs, and other danger- 
ous isstnssients. Such assaults are fdonies and c^ 
for arrest wheth^ or not the officer witnessed the 
attack.^ 

Even when the etements of a fdcmy are lacking, 
gfouncto for arrest l^requoitly exttt M soine oMes the 
ab u ser oonmits a misdemeanor in the officer's 
preseacs by contmutng to beat, piah, or threaten the 
vtoite. Reteaich by Commission staff indicates that 
even ccntfanaed aggrosaon toward the victim ^ome- 
iMea fttis to result in arrest. ^ 

In some jurad i cti on s st^t^ provide for the 
iiiysiict. cf citati< »s to perpetrMors (rf minor crimi- 
Ml (rffenses. l%e citation, which is m^y a ^bm- 
mom U) q»pear b^ore a judicial crfficer, much like a 
Mrfic tk^uif is otUn improperiy sob^tuted feu* 
afi^ in domestk violence cases. For ex«n|^ an 
tea HarriAurg incidoit was giv» a 
although the boHce report stated that 
*V>ove perioB (Hd pm^ [victim] in the fa(% and 
flutaten \m ul from cS this otRccr:*^ In another 
Harrirtwg inddcpt, a pohce officer called top scene 
of domutk vioicnce issued a ctution the man 
hiv«rived for the summary offense of *1iarassment** 
yAm pulled <^ the yictim*s clothes, hit h^ in the 
^att, boe, md atomach, and heki a gun to her 

Mioe olRlcmm in Pho^^n^x testified that ddpailt- 
meoM poUcy required them to use the cftaticm and 
rdease procedure even when they had grounds for a 
■a i srtfmffan orarrqt The acting chief c> Phoenix 
PoUee Department testified: 

(UJader oertra cenditkMis, our aot^'^rtty to arrest it 
foq^ywed up with a itatut«y re(|UMren.9nt to cite the 
panes into city court . jukft relete that perscm ri^t 
ttsft. I bt^eve diM €>my officer shoukl conskler the 
pd a atial for farther iaHMnmg the tituatijDP by ma^hig sn 
ami of one party in a dii^tte and not removing that 
pafty fitMU tktf tocatkm or (nm the scene of this prob^ 
them a dtatkm, ksndiog it to htm tad 



js DcptftflWfrt, loitkJ Crime Report 7V->- 
440l,kiCDaMni^ * (Ikst. ^ 

*■ Usiil i ^a Dmrtromt, iattisl Qime Report 79-9* 

903S.iaOMWttifllel 

Kora^ TaHiaMMiy. Memte pp. 65-66. 

t PoKoe Depitftaieat* Opmtioot Order I>-3(S). 



making them promise to appear in <K>ttrt at lome future 
date sttd then leaving. 



I would feel that« myself, and msny officen would feel 
that this would not tend to stabilize that particular 
situstion.** 

In fact, the departmental oider. requiring citation 
and release of misdemeanants makes an exception 
for cases in which **there is immediate dango* to the 
public, or it is likely thiil the violation will ccmtinue, 
or that other vic^ations will occur. . . This 
exception to the citi^ion rule does not, however, 
appw to bcwell known. 

When the officer does not witness the assault and 
careful invrsstigation reveals no sufqwrt f*^ a felony 
^rrestt pdk^e officm are usually poweriess to arrest 
without a warrant** In such cases, however, the 
^ictim hersdf tpay be empowered to audce the arrest 
^under a State* dtizen*a arrest law. The Phoenix 
Pdlioe Departmen s written guidelines on family 
disputes qjiccifically mention the use of citizen's 
arrest in ^^>ropriate cases: 

If one spouse*comiiiits a misdemeamMr assault on the other 
tti arrest by jut (rflicer (if the otUsx occurs In his 
presence) or a Citizen's Arrest by the vic^ may be made 
in accbrda^ with prescribed procedures lor Citizen's 
Arr^« 

In a citizen's arrest, the victim plays the role usually 
placed )>y ^ police officer, since ;he victim hal 
witnessed the^commissicm of a misdemeanor. 
• A eitizen*s arrest statute cannot become a us^ 
' law enf(»cement tool in domestic assault cases, 
however, unless police officers inform victims <^ its 

rexistaice and help them« to meet its legal require- 
ments. For example, the Phoenix Pcdioe Dqiart- 
ment*s guiddines state that "the tniaoner b in 
cu^ody of th^ ^tiw (either by actual physical 
restraint ;ir the priio.ier's voluntary snhrtlitsion to 
the arrjst).**** Although a* battered woman will 
« raiciy be ui^^le of physically restraining her 
att>u;h^ alone, one Phooiix <rfficer said that in 
practice the offken mmly require that the victim 
d^kre that she is arresting the assailant said take his 

But tee .diifcliitton of new State legiAlalikio in this tree, in 
ctispterX 

•» OperstiontO.fSci C>3.f3D. 

Operptiont Oidct B-i, 16A, kiplementtns Arix. Rev/Stst 
Hi3-3SS9. and 13-9000 (I97S). 
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arm momenUuily. The custody the prisoner is 
then immediately assumed by 4ie ofTicers.'* This 
procedure is .not spelled out in the guidelines, 
however, and thus may not be uniformly applied by 
all officers. 

Several police officers who testified before the 
Commission expressed the opinion that arrests in 
cases of domestic assault may lead to civil liability 
(Ml the part of the police ofTtcer. One officer stated: 

It would be very «mple for an officer to walk in and see a 
red spot on a wife's' eye and say, *i have got probable 
cauie to inaJ(e an arrest," and jerk the husband out of the 
bouie» when in fact it may have been seif-inflicied and you 
are not told the right story. Then we a^ back into 
lawsuits.^ 

To protect officers from possible civil liability in 
these cases, several States have enacted sututes 
granting police officen limited immunity. These 
laws protect ofRceiis against civil suits for any action 
taketr in a good-faith effort to enforce the provi^ons 
of a domestic violence statute. Ten States (including 
Arizcma) have enacted police immunity Umts as part 
of a legtsUtiv«; [mckMgc addressing donestic vio- 
lence.« 

Since police officers tend to avoid arrests in cases 
of domestic violence, they often seek alternative 
ways of dealing with such cases. Testimony at the 
C(»nmt8sion*s hearings indicated that officers often 
welcome and become adept at using new methods 
and resources once they are convinced of their 
utility/ AlHhe alternatives disnussed in this report- 
crisis intervention, recommendations of civil legal 
remedies, referral to social services, and separation 
of the victim and assailant— are appropriate in some 
domestic disputes. They are hot, however, adequate 
substitutes fr^ ^rest in those^^ases in which violence 
has already ^.upted, nor do they absolve officers of 
their duty to investigate and record spousal assaults. 

The last two decades have seen an increasing 
tendency for law enforcement agencies to seeic and 
apfdy the expertise' of behavioral and social scientists 
'to pdlieeji^o'-ir. This alliance has revolutionized the 
wa^ the inal justice system deals with the 
mentally ill, .e homeless, and juvenile offenders. A 
part of this revolution h s been the adoption of crisis ° 
intervention techniques for dealing with disputes 
between neighbors, landlords and tenants, and fami- 



*^ Richard Twitchell, Lieutentnt, PhoeniJt Police Department^ 
iotervicw, Dec. 5, 1979. 

Sparks Tcttiiiiony, Phoenix Hearing, p. 36 



ly members. Generally, these procedures call for the 
responding officer to calm the dispute, listen careful- 
ly to both parties without showing favoritism or 
fixing blame, and suggest ways to resolve the 
problem without involvement of the criminal justice 
system. Althoi^h useful in many context^, some 
experts believe that this i«pproach has no place in the 
handling of domestic violence. As the author of one 
study sponsored by the Police Executive Research 
Fomm ohxtyj^ 

The police practices now in use developed more than a 
deca^^e ago as a result of the misapplication of intervention 
techniques designed specifically for argument^ and crisis 
situations in which only a verbal dispute was at issue. At . 
no tim^ were these techniques intended to replace the use 
of arrest in situations involving serious injury or criminal 
assaults. Rather, arbitration, mediation, and negotiation 
were to be used in situations in which, because of lack of 
evidence or insufficient probable cause, an arrest was 
neither legal nor appropriate.^' 

This author traces the misapplication of mediation 
techniques in domestic violence cases to a 1967 
experimental program in -New York City. The 
program involved formation of a specialized family 
crisis unit within the New York City Police Depart- 
ment. The officers assigned to the team were 
intensively trained in crisis intervention, interperson- 
al conflict management techniques, and the use of 
referrals to social service agencies. At the end of the 
2-year experiment, the program was found to be 
successful in reducing both the incidence of domes- 
tic di^lurbance^ calls and the number of officer 
injuries. Police departments nationwide thereafter 
incqrporated crisis interventi ^ . procedures into 
training programs on handling domestic disputes.^ 

Crisis intervention techniques were intended by 
the designers of the New York project to be applied 
only in cases involving verbal disputes: 



The psychologists assumed that situations involving vio- 
lence and assault exceeded the limits of "crisis interven- 
tion" and that the police powers of force and arrest would 
be invoked. Unfortunately, this was not to happen. 
Because there was no further analysis -of the problem, 
training, and direction, police officers have been taught to 
handle all family conflict calls with these reconciliation 
techniques. more precise guidelines had been developed 
as to when and in what circumstances to use ihese 

Response, June 1980. pp 1-2 
Lown^^Jiespondtng to Spouse Abuse, p 33. 
" Ibid , p 34 
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techniquct, police luuidUng of spousal violence calls might 
well have been mofe effective.^ 

Police officers' use of mediation techniques in 
domestic anault cases has given rise to vociferous 
criticttm from buttered wpmoi and their advocates. 
The neutral terminology and nonauthoritarian ap- 
ptomchf so important to successful mtervention and 
conciliatioQ in some cases, leads battered women 
and their Msailants to conclude that the police do 
not view wife battering as a crime and will not take 
enforcement action against assailants. Miq>lared 
attempts to retain a Betached and neutral attitude in 
these cases have led some policy to avdd taking 
a p pr o p ri a te enforcement action even when blatant, 
repeated violence is concerned. One crisn counselor 
testified: 

In one case I had just recently, a woman was assaulted 
about 12 times in front of the police. She had bruises up 
and down her arms. And the oniy remedy she was given 
was they kept saying, ^'Don't do it again, Jimmy, don*t do 
It again."** 

In some cases, the crisis intervention approach seems 
to eclipse entirely the criminality of domestic as- 
saults, so that the police force's arsenal of ^orce- 
moitt investigation, and recording procedures ap- 
pears to the officer to be irrelevant.^ 

Police oiftcers have long adc^ted the policy of 
separating the assailant and victim by transporting 
one party to the home of a friend or relative. The 
Phomix Pcdic^ Department's written guidelines on 
fiunily disputes advise that "the best solution. . .is 
generally for one of the spouses to leave the home 
until the next day."^^ 

Separation reduces the posutnlity that the abuser 
will assault the victim again as soon as the police 
officers depart and allows for a "cooling off' period. 
It is the pieferred solution m cases in which officers 
have no grounds for arrest, but suspect that violence 
may break out if the parties are left alone together.^ 
Voluntary separation cannot, however, be consid- 
ered an ade q u ate substitute for investigation and 
docttmentaticm of the disturbance. The fact that a 
violent incident occurred and was neither looked 
mto nor recorded has serious ramifications for the 
victim, particidarly if she ever intends to pursue a 
case through the criminal process. As will be 

IbkL, p. 36. 

Magrath Testimony, Phoenix Hearing, p. 10. 
^ iCraimnes Testimony* Hatrisburg Hearing, p. 1 3 K 
OperstkMi Order C-3.13B(I); 



discussed in subsequent chapters, prosecutors sel- 
dom bring a case to court if they believe it to be a 
first incident, judges divert defendants if there 
appears to be no history of abuse, and shelters rely 
on official records to prepar* and compile the data 
necessary to secure funding for their operations. 

An tnitifi^^Qn^eration is which |^y should 
leave the housei^ld. In many cases, police dficers 
reportedly assume that the victim sboukl be the one 
to seek other living arrangements, even when she 
must take/esponsilnlity for minor children.^ If the 
victim takes her children with htr, it may be even 
more difficult to find accommodations; if she does 
not, she may be denied custody in a subsequent 
divorce action on groimds that she '^abandoned" the 
children. On the other hand, allowing the victim to 
remain in the home also presents problems^ in most 
cases, the. officer cannot force the suspect to leave 
unless the grounds for arrest exist. In addition, if the 
abuser knows where the victim is staying, he nuy 
return to threaten her at any time. 

Another consideration is the availability of suit- 
able living arrangements. The bathed woman may 
have no relati .s or close friends nearby, a problem 
exacerbated by the increasing mobility of American 
families. Even if friends or relatives are present, they 
may be unable to accommodate the victim and her 
children, or the victim may not be willing to involve 
ihfm in her problem. The availabiUty of shelters for 
battered women can help to resolve the problem of 
temporary hou«ng, but not the long-term problem. 

Police officers testifying before the Commission 
welcomed the development of shelters in their 
communities because it furnished them with another 
option to exercise in cases of domestic violrace. A 
former police chief testified: 

[T\q me the quickest thing that can happen, and this is a 
short term thing, is the immediate ability to get that 
woman out of that household, if she will go, into an 
environment . here she can receive counseling and help 
and the kids can receive a normal environment and not 
h«ve the screaming and yelling and threatening ^around 
them. . . .•• 

The shelter operators who testified before the 
Commisdon stated that after an initial period of 
"testing," the police officers with whom they had 

^ Loving, Responding to Spouse Abuse, p. 106. 
^ Joanne Rhoids, testimony, Phoenix Hearing p. 9. 
Wetze! Testimony, Phoenix Hearing p. 61. 



ntact were exceptionally respoioive to their 
needs: 

I would like to lay. . .that when the police do aniwer our 
caUs at Rainbow Retreat, and we depend very, very 
heavily on them for aecuhty since we [have] an open, 
pubiithed addreM, that we find they're extremdy aenaitive^ 
to the problem. They are very helpful and they are 
protective, not jiitt to the cento- itadf but alao to the 
women. It's aa if once the woman has made a^commitment 
to do aomeching^ they are more wilting to work with her.** 

Contact with the ihdtera abo preaenta an opportuni- 
ty for officera to become more senattivc to the needs 
of women abuse victtma and to understand some of 
the reasons why battered wcunen remain in violet 
rdatioahips. 

Battered wommi and their advocates have Icmg 
charged that, rather than taking enforcement action, 
police officers routinely refer victims of dcmiestic 
assault to the civil courts." Thae practices may 
stem from an officer's belief that a donsestic assault is 
not a matter for the criminal justice system, or from 
an oflicer'a attempt to steer tke victim toward a 
remedy that the officer bdieves to be mart effective 
in tfie long ntn^^In eitho* case, tbe'of1i^*s snbstitu* 
tion oi r^errab to civil remedies for ^pptqpruiXit 
criminal oforcement and reporting prooedures af-^ 
fecta the police dfort as well as the victim's welfare. 

In moist States the civil remedies available to a 
battered woman are neither easy to obtain nor 
dfective in curUng furtfier violmice. The victim 
must appear before a judge or magistrate, neither of 
wboni is usually available during the evening and 
weekend hours when ibost abuse takes place,*^ In 
Cany cases the victim must hire an attorney to 
represent her and mus^ pay the court costs and 
service fees incurred. 

Gvil orders do not sdbstadtiaUy reduce the need 
for pdice^involvement^hwi^n an abusive spouse 
violates an (vder, the police must still be summoned 
to provide protection and to take action a^unst the 
violator. Many police oflicers, ho\/ever, decUne to 
become involved in the eiforcetnent of civil orders, 



even when their violation 
Police emphasis upon 



constitutes axrime.*^ 
civil remedies sometimes 



results in further deemphasis of ihe criminal nature 



" RhoadiTeiitmoay.MociuDc 
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offloen fnm faking ea fo ffcamcnt action on yk>lationi of mtratn- 



of spouse abuse. One women's advocate testified 
that Pennsylvania's statutory provisicm for improved 
civil remedies appeared to discourage police ofTicers 
from making arrests in some cases: 

What we're seeing in Dauphin County now is that. . .the 
criminal justice system is deflecting cases away from the 
criminal juatice system and putting them into the civil 
system and trying to avoid the criminal cases because the 
Protection From Abuse Act is available. 

We are finding situations where the police will not make 
an arrest when they witness a crime or, when a ciL^ has 
bem slleged, they will not take a charge became nobo^V 
iias a protective order. . . .** 

DdMite over the need fbr law enforcement reform 
in the handling of dcHnestic violence cases is hin- 
dered by the inadequacy of current pcrfice reporting 
practices. A recurring theme throughout the Com- 
missi<m*s hearings was the current inability of police 
agencies to know the number of domest^ assault 
cases to which ofTicen respmd, the seriousness of 
the assaults; and the police action takm. 

Police (rfficers are usually required to make some 
record of each significant task performed on duty. 
For minor tasks, the record may consist of a br^T^ 
noution on a log or woricsheet Reports of criniea, 
however, are generally lengthy, detailed, and ti^ 
consuming fbr the offi^. 

In many cases, the ConamissitMi found, pcdice 
ofBcers routinely fail to record cases of alleged 
qxnise assault as they would other crimes of vio- 
lence. The Phoenix Police Department, for example, 
requires that a lengthy, detailed departmental report 
(or **b.R.**) be used "to report any crime, any 
incident in which there will or may t>e further 
follow-up, or whenever there is the poaailnlity of a 
delayed miuest for prosecution.***^ The written 
guidelines leave little doubt as to the importance of 
completing a D.R. whenever an assauft is alleged: 

B. OfRcers will prepare a D.R. whenever circumstances 
indicate the neceasity; when in doubt, officers will com- 
plete a D.R. 

(1) The victim*s motive for reporting an incident wUI not 
be used as a test for deciding whether a crime haa 
occurred or whether it should be reported, i.e., the victim 

ing ofdert. Penoos destring to have orden enforced are to be 
advised to contact the judge who ligned the order for a i 
Operatiofit Order 1|7. 

*• Nancy Rourke, tetttmony, fiarrisbuft Hearings p. 157. 
Operationi Order E>2. |l. 
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it DOl iiitmtted in protecutkMi or tt making the report for 
immiice fnirpotet only. 

(2) D.its will be made on offena^ felony or miademean* 
or, mvolving either adulu or juveniles as suspectt or 
victtms; if the elements of a crime are present but the 
suspect is unknown or there is no neer^ fbr a foUow-up 
investifatiott, a D.R. will sdllh-* completed. . . . 

C If an officer is in doubt as to whether a crime has 
occurred or the incident occurred outside the jurisdiction 
of the Qty of Phoenix, a D.R. will be made and entitled 
"Ittformatton R^ved/'*' 

In q»ite of this clear instruction. Phoenix police 
officers apparently fail to file D.R.s in many cases of 
spouse abitte: 

Counsel. In your opinion, is an officer always reqtaired to 
fDe a D.R. when thm is probable cause to believe that an 
assauh has been committed? 

Asst. Chi£F Loziee. Not really. There is not a written 
established pc^y that says that you will and there is not 
onethat you won't. Some discretion is left to the offlcer to 
detcfminepf there was] an assault . . . 

And in some situations, where either the witnesses or die 
victhn is not cooperative, probably, he may have a good 
idea that an asmlt occurred but not fed he has enou^ to 
^vmfy that sstauH did occur. So, consequently, he wiXi not 
make a report other than maybe what we call a "combtna- 
tiott report,** which is just a smaller report of the 
incident"* 

acting chief of the police department agreed: 

Counsel [I)s it your understanding that officen should 
always prepare a departmental report when the victim 
allies that she was assaulted? 

Acting Chief Kornegay. No, it is not my understand- 
ing. . . . 

There is such a wide variety of potential situations that our 
officers can get involved in, it's very difficult to draw hard 
hnes for then to fellow. And we do have to Allow thdr 
dismtkm. And J think it*s safe for them to use their 
;discretkmto[a]point . . .** 

As a result of this inf<»rmal policy, Phoenix 
Officers often note dcunestic disputes only on thdr 
daily work logs en* on a brief, index-cml^size 
"^ocmibination report.* Neither of these records is 
croaa-indexed by type of crime, and incidents report* 
ed on them are not included in the ctepartment's 
crime statistica submitted to the Federal Bureau of 



^ OperstkMis Order E-2,12B,2C . 

DonskMxnier, testsmony, Phoenix Hearing, p. 47. The ""cofflbi- 
aation report* ttksttA to it printed on sn index card snd it not 
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Investigation. Clearly, this leads to a significant^ 
underestimation oi' t le number of domestic abuse 
casea handled by th;. polk?e. 

Even when full reports are completed, it is 
difRcult to develop reliable statistica. In most Statea 
^'domestic assaulU" do not constitute a sqMurate 
criminal violation. They may be reported as aMults, 
haraaament, criminal trespass, breaking and entering, 
or homicide. Often it is imponible to discern the 
relationship between assailant arid victim from the 
report itself The failure to designate dotnestic 
assaults aa such handicaps a dc;>artment*a effc^ to 
catenate the amount of timt its officers spoid on 
duties rdated to woman batteong and also makes it 
difficult to test the validity of certain widely held 
percepticms about ttwae cases, such as the actual rate 
of victim n<mcooperati(Mi. 

Fhidings . 

FMiig 3,1: Police decisions, including departmental 
policies and the practices of individual officers, 
affect the justice system's atnlity to protect the legal 
righto and phyaical safety of battered women. 
Ftadbg 3J: Police traditicmally have viewed moat 
inculento-Qf spouse ^uae as private mattera that are 
best resolved by the partiea themselves without 
resort to the l^al procesa. ^ 
FlndfaigSJ: Pcdicegenmlly are reluctant to respond 
to domestic disdirbances, which the officers view aa 
dan^rous to themselves, emotionally charged, and 
difficult to resolve. Some police departmento do not 
require officen to resiKmd to such calla, while other 
departmento assign the calls low priority. 
Ffaidlig 3.4s Many police departmento wppXy formal 
or tacit arrest-avoidance policies to doinc»tic vio- 
lence cases. 

Finding 3 J: Police officers are trained and encour- 
aged to apply mediation and conciliation techniques 
in cases involving criminal spousal assault, where 
such techniques are inappropriate. 
Finding 3.ft Instead of taking appropriate police 
action, officers frequently recommend that domestic 
assault victims seek civil* legal remedies or file 
private criminal complaints. 
Finding 3.7: Police officera frequently try to separate 
the aasf ilant and victim for a short time, rather than 
make an arrest. In such cases, dielter facilities for 

deugned to be used for recording crime informstion. Operations 
order E2, per. C. 

■* Komegsy Tcstimonyt Phoenix Heann$, p. 67. 
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hmmd wcfBCtt add tbdr dukbren provide a vital anault cases and unnecessarily limit the amount of. 

available information about spouse abuse. 

3A Existing reporting practices handicap 
poiioe dMitty to dad effectively with domestic 
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Tim imdtutioiul procctt ieads proaecutort to 
prefer to expend their efforts on ctses in which 
d^naoes of a cxMiviction and serious penalty are 
food, md to seek to divert or dismin cas^ consid- 
ered poor risks. Such tendencies may be desirable 
lAiiai they re^h in the screening out <rf cases likely 
to &tl due to evidentiary weaknesses A more 
serious pnsMm may ariae, howevtf , if the odds 
aiauMl success prosecution are Imgthened by 
prior prosecutorial practices. ^ 

Vi^fms of domenb vicrience and their advocates 
have repoitedly stressed the difficulty of obtainmg 
crimmid suctioi^ against thdr abusers. The resufu 
of several ^udies indicate that the presence of a 
phof victim assailant relationship significantly re- 
duce the likdihood erf charges bring brought and 
ityre as ef the rate ot dismissal and reducticm <^ the 
charge to a mndemeancM'. 

One pcdice expert testified at the Commisrim's 
197$ CMMlt^ion that the salient factor tapmlicting 
the crhnmal justice system's reqx>nse to a dcmestic 
assauh case was the social* and not the legal, 
rdatkmahip between the assailant and his victim : 

The only oitena tbaX law enforconoit agendes use 
prior sexual accxss. Once that definition has been deter- 
ouaed k> exist then ftom that moment forward the 
crimnal jiMtice system treats ho- as a second<lass victm 
She doesn't even have the nghts* limited righu that a 
femakt vktun wouM have ordinarily in any odier aisauit 
case.* 

A research project conducted by the Institute for 
Law and Social Research (INSLAW) m 1978* found 
that uam of violent crime were less likely to result 
in a conviction when a close relationship was 
involved. If a vktim and a defendant were married, 
the study showed. {Hbsecutors were more likely^ to 
^Une prosecution m aggravated assault cases and 
to dismiss assaults filed as misdemeanors* Further, 
the ^udy found that romantic mvolvenmt between 
the victim and d^endant* ^vhether past or present, 
influenced the outccmie of the case. Sim|rfe anaulu 
involving exHpouses, cohabiting persons, or giri- 
friends and boyfriends were more likely to be 

* JaoMS B aaa oa. statement, Bmstnd Women: !mM Publk 
NUqf^ a co m yJ i atiuM ipomorcd by the U.S. Commiiikm oa CtvU 
tlghCSp Waihiagloa. D C. Jan. 30-31. 1971. p. 27 (hereafter cited 
mCmmimnotkh^. 27. 

• RriMi M. WdttaaM, "The Role of the Victim in the ProMcu- 
to of Vii^^iXrimei," fMiblkatioa no. 12, PROMIS Researe^ 
Ptojact (Wsshi^fton, 0,C.r Institute for Law and Social Re< 
tasfch, 197S). 
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dropped at screening* and felony assaulu prosecuted 
as misdemeanors were more likely to be dismiss^ 
later* 

1974 sttidy by the same research <yganigation 
also revealed a marked discrepancy between Strang* 
er and nonstranger cases. The research showed a 32 
percent ^mviction rate for stranger*to-stranger as- 
saults and aggravated assaults; tot intrafamily caat^ 
the convicticm rates were 8 percent and 18 percent, 
reflectively.** A 1977 study by the Vm Institute of 
Justice found that arrests for assault resulted in 
eventual dismissals in 29 pm^nt of the stranger-to* 
stranger cases, and in 52 percent (tf the cases in 
which there wm a prior relationship between sus- 
pect and victim.^' 

Research conducted by Ccmmitticm staff in Rioe- 
nix disclosed that felony charges were filed in only 6 
out (tf 23 woman abuse cases referred to the 
Maricopa County Attomey*s Office by the Phoenix 
Police Departmoit. Prosecution was declined in the 
remaining 17 cases for the reasons indicated in td»le 
4.1. 

The fmdings in the abov^ctted studies do not 
diow why crimes committed against spouses or 
mates are less likely to result in conviction ot at 
exactly what point in the proceM the cases falter. 
These studies do confirm, however, that the path a 
caae may be expected to take through the criminal 
justice system depoids to a large extent upon the 
existence of a relationship betwe»i the suspect and 
the victim. 

Battered wcmien's ac* 'ocates have criticized law 
enforcement pdicies that draw distinctions betweoi 
beatings sustained at the hands of a husband and 
those committed by a stranger. One commentatcMr 
has concluded that "prosecutors tend to view 
wOTian abuse compbunts as extralegal family mat- 
ters which the overt>urdened judicial system not 
only cannot, but should not, handle. . . ."^^ 

Leslie Nixon, a legal aid attorney and member 
the Law Project for Battered Women in Tucson, 
emphasized the inherent injustice of basing law 

• n»d., p. 34. 

^ Forstet tl., What Happens After Armtf p. 26. 
" Vera Institute of Justice. Fekmy Amnt: Their hoeeeutipH ami 
DUpoeitkm Hi New York City^t Courts (1977), p. 62 (heieafter dted 
is Vera li^ utejjcwJyodi^tudj^. 

^efryTf^ion. "The Case for Lesil Remedia for Abused 
Women,** New York Umnrsity ilmew efLaw and Social Chanie, 
Spring 1977, p. 149. 
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TAfiLE 4.1 

D Il pOi i Mon of OomMtic AbuM C«Mt by Maricopa County Attomay 



TuiMd down bamias aiamanta of a Monv wsfs not oressnt* 
Timd down tmcmm victim vmm not ibooporitive 

Tymod down bmmm charging attorney 8«¥ no reaionat)le IHceHhood of 



Total Cases: 
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12 


52.2 
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fi.7 
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4.3 


2 


8.7 


6 


26.1 


23 


100.0 



* tn S Of ttie 12 cases turned doivn t^e^Niee the elements (rf a felony were not present, mtedemeanor 
charaaa wan iaiar fliadbv ttia dlN at lo m av 

iPi J s ntniy M>d ffttmiwy 1 SSO* C o nwri iiiio n mff , undtr ttmn of i y>f i qffmK. r t v i ewt d ■< crifw ftporf by Phognbc 
■It tor iw monS> el Aptit lt79 and rt ^^iw d Of in »t dty otI county pfot t c mofa ' ofiiot to dmmikm < 



Upon the pMt or present 
i fftiilniitlHp between the susOsnf ind the victm; 



P^Mffchia ^ CMM0t be fwpha ai mt too mack h that 
bout iMaiBal ooadiiet hm. , , ,We are 
aedept dm hat been ticcidfd by the 

Iheie 1^ no eiccption SMde for people who 

werflifd; people jwho live tuftlhti, or people who 
pa onea nMyried. even ^mm^ tlMt h fht w§y k m 



to apte of tech ^riticfatnt aons proaecntMi peraiat 
hi viewh« hidds^ of vkrience wtd^ die ten^ 
prints nMsrs^ dint wsate .vnhaMe proaecttK^ 
be neolved ootside the criminal 
^3a^ aada^Bitt ^Sa^r^et attovoey ^^ijiQ^ig^ 
f« 4m ttn Vcn Mate itiK^ pet It bteatly: **I 
wiah dKy woaM do aoaMAtns idK)^ ppp^c nafa^ 
Ai ooina to aeMi thsk pmoarf qavr^ . . .It*a 
too had d»fiaa^i^ 10 p»iteethaas people.**" 
Otter pfoaera^ig 'Motaeys do not dny Ant 
hatterii^^ ^ona^^ii^tea naom t^nm **peiaooni 
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f^ttttix Ht&Hm^ 235* 
New YPfli Siady t p* idl« 



•erving the marital r0latk)aahip between aaaailant 
and victfan overridiel other conaider^iona mtoa 
severe injury resuki. One proaecntor snrnmed up his 
reanv^iooa abont hrfaifnif chsrgsa in neh^ caasa: 



Yoy*ve fot to weifk the rnmidcrattons Does die time* 
honored oonceptj the sanctity of auniaasr override 
society's teefcsl in the ei#9rcxMttt of As GrioM law? I 
think ^ the sanctity of marriaee is ame SMEid than die 
cfmnai wm ns me one puncn iiani* « . .nocMiy pi«^ 
tacts Aat aMU f ria e^ ^ overrides the ^indnal eoda.** 

A sin^w attitude waa ei prcs se d l>y a nail cottnty 
proaectttor who testified at the Commission's Htfria* 
tMtrg henrinf: 

I foel tet dnee there la a nilstinnship thsm between a 
hosband and wife, and if diey want to mslaiala it far any 
rsaaon in ftetm, ditt d^s a reason, I aseaa. dwy m 
maf fifftf tfid I ddnit that poim ha distinedon. tfdMy want 
to live toe^her, dMt*s fine. If Ae waiNs to drop it hemes 
she wMs 10 ttve whh hfan, Vm not eoine to sbind hi the 

These atthndea tend to ^tmote the devdopm^ of 
law q dore cm cn t pohdea that nmanre out proieo- 



M ^ts^Rshksa^ 



wu^^^isi. 
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tkm 10 ctlizais dqmding not upon the wrong they 
have taffered, but upon their. reUtionthip to the 

Edwin Prownfelter, a legal aervicet attorney 
teilifymg at the O^nmitaion's Harrisburg hearing, 
md. 

1 am oemio that tbm it alaiott a dyal standard of jastice 
whm victani of tn^ttnily violmce iir? ooiu^eroed An 
olfeaie coidd be coma^ed against a itru^ in the street. 
IcoiUd walk up to a woman in the street and commit iOfne 
Und of violent act towards her. I would be arre^ on the 
spot* seitt to jaO. hce a very smous pyntshmrnt, 

I eonid do same tbtag to my wife to ovr front yvd and 
nobody wonid HI a finger to h^ her« . . .There is some 
idnetaee on the part of menders of the crhnsnal sy^em 
10 gel tavcrfvid in what is really a highly votattle 

A proeecntor'a belief that preservation of the 
marmge is of iiteoit impc^tanoe may be stncerdy 
hdd. When Ottt attitude inflnencea the exectftioD of 
htt Of h& piddiG dmia, however, injuatice can 
result Hie dna cxime yicim a^l^hig from this 
tfiepan^ ^entmrat is (me mo^ in need of the law's 
pioteetios^ Wh^er or not sodi a reralt is hoended, 
a preee^tof'i rehicttmce to brmg diargea bMed 
1^ Ae ^Q^enee of a marital rdationahip may. 
deny the victim the advocacy and support afforded 
to other victims of violent crime. Thomas Novak, a 
former Phoenix prosecutor and court commissiofier 
and coauthor of a study on family violence in 
Maricopa Coutnty, Arizona, condemned this practice 
in his testimony: 

1 thiak that [the motive of preserving the family] is just 
another excuse that they are using very, very honest- 
ly, , .to my, **Wc don't want to get Involved in prosecut- 
ing tlm man, because if we prosecute him. . .for commtt- 
dng a crime then that is going to ruin his marriage.'* 

You know, we have to reaHxe thtf what we are talking 
abo^isapersoa,amaa whohascbmndttedacrime. And . 
a they are myiag diet by us. the cmhial justice system, 
in^^rii^ widi dmt, stepping mto it, that we m going to 
break 19. ^ rdadooship ttutt they have and it's a 
rcl s tlo ns hip bised on wUb beating, then by gosh, maybe 
that reiationship should be broken 19. . . .fW]hat di^ are 
saymg ii dnit we are not gakng to— we don't want to dS 
any^ii^ abom it We want to let him go on. . .batting 
fm becau s e they have got . .a marital tie. I am sor- 



Idwia FnmMm, tctiimoiiy, HarHabufg Hearing, p. 198. 
» TboaMsNov8fc,tcsteoey«/llo0iif Ifwi^pp. 241^. 



The nature of the preexisting relationship between 
abuser and victim in domestic violence incidents is 
also used by prosecutors to decUne ones beouiae 
they believe dther that the victim trigpred the 
assault or that she was at least equally responsiUe 
for it Witness^ testifying befcne the Commissioo 
repeatedly recounted incidents in which proaecutora 
declined to Imng diar^ agaiittt an abyaer on theie 
grounds. A l^gal services attcmiey dtecribed op 
case in u^h the victim hersdf wu charged wtui 
anault: 

I had a dient who was sevmly bMten by her hua^ 
band. . .[W)e had a tremmious amount of evidence to 
support what happened. . . .[W)e have medk»l reportt, 
photographs, everyddng, wtaess statements. Skm was 
severely beirtenlryh^httsbml. . . . 

She was passed dut . . managed to caO the pdke 
after die woke 1^ wad he was gone. . . .Then he cate 
bade and, you know, talked very s^raedy and kMly to her 
andsaidhe WMgomgtobed. ... 

She mnt to sleep> Later he woke up, cmne to her. . jmA 
beg» to beat her again. In the memithne, however, she 
had called the poBce and told them to cMod her 
comptmm. .. .So he got up and beat her a second tiam 
and dien left the prembes. , . .Six sqaad cars arrived and 
an officer came to her door. She had a broken aoae, 
tremendously bmiMd spine and badu cuts, bruises all over 
her body, the photographs indicate. 

Officers came to her door, ordmd her oMide and told ^ 
her 4hat her husband had told them she had attacked 
hint . . .[S)he had defended hersdf dmng die attack by 
grabbing a cat piece d ^ass. . .and swings at 
han. .jbehadcuthimonthel^Hehadtogst 
something lUw three stitches. . . . 

She was arrested for issauhing him. . . .They arrssted 
her. 'Hiey took her to jail. Kept her in jad ov^ . 
night . .and eventually the dutfges were dropped. 

And we are trying our best to get that law enforomem 
agency to institttte chargm against hhn.** 

Even when the victim is not herself diarged m the 
fight, authcMitiea aometimea aarame that she mu|t 
"^ve been a willing partidpan^Tbe Vera Inatitttto 
mi^y dted eariier fnesumed the partid respondbili- 
ty of the victim in aetting ftmh some ot the fiictora 
"^ypid^ (tf prior rdationahip onea**: 

[F)irst, t!ie\victim was not intttcsted in prmsing for 
conviction and was recondled with the sMilaat after the 
arrmt had been made; second, ifo wktim was not mitifi^ 

NUoa Jestimony* Pho^ix Hmrtnt pp. 24^46. 
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kimamt: and Hiird. Uie potion of the relttiomhtp led to 
MteiMitfiiOtt^ to tlie attack. . . 

reteiM^h itt Phoenui revelled an exam 
^ problefiii'TaMd when a pnmcuior measures a 
Mi iGOOiAig to die pfcsumed renxmsibiUty of the 
¥i^B. The fKdice summoned by the victim, 
who told them that she and her ex-huri)ami had 
afpied wtr oistody <^ tbrir daughter. The former 
>i<MUid pushed the victim bac^ on a bed, waved a 
btitchfr loMs tn hff Ak^ and threatened tG^**cut her 
to ribbons.** He then took the daughter and left. The 
pcAee we^ to the ei*husband*s midence to investi* 
pte> b^ he rdused etdier to aimwer queattom or to 
atow tte dSoeit to $pmk with the^ prl. When he 
beelBie to is ie f ous and headed tot die kitchen, the 
ufBteis ar rested h^n.** * 

The Mlow^ ^y the pcdice depmtment preset- 
id ^ Me %o ^ county prosecutor's otfkt, 
rrrnmm r art mi ttal the man be char^ with reck- 
teis fndangffrm ent The fmaecutor declined the 
€isei ''BecMse the facts m <me agamst on^ 

asd the obvious anhnosity that ^dsu between ex- 
^ hu^and and wife, diere is Utde hkeUbood of 
cpnviCQQB B u» oase* 

The di^^^ jprosectttor's analysis of ^ese fa<^ 
^peM 10 pies^»e thai the victim and assaSant 
wm% equal pieties to the tnddent It furdi^ indi- 
Ita die. vi^hn's descripti^ of die evenU was 
^Mouuted buMse of her **animo«ty'* toward the 
ifllfa^ aMoi^ the repc^rt nowhare mdicates that 
Ik dcnkd tbc sllcgationi 

la another case, a woman was confronted on the 
s&iei bf a warn with whom she Ittd recehdy broken 
ip ate dtfing htan several mon^ He accused 
her of making telephone C4lls to his home and 
yeading rumors i^out him. When she tried to 
leave, he grabbed her by her hair and clothes, and 
slapped tm diree thnes in ^ face. She reported the 
aiMfc 10 die potice ud denied makmg any tete- 
phone «As m Mm. The ssaailant Wtt questiraed by 
detecdves» and he uM diem he had d^)p^ her 
because of l^ amioying tdefriione calls. The police 
fsterad Aeoase ksn prosecution. 

* Oas kiMefy ^eai eoatkisalial po^oe dcpaiftmeat report, la 
iMiiry sad Fi e tiia i iy ISSO^ Coawmipa zu^, under t^ni of a 
Mr igPiiBaal, wk wa d sfl ctine reporte by Plioeidx police 
silBiistedwnoaikefAprll t97f Md reviewed caie Ala in the 
el9 sad ooaaiy, yiiWK ati in* officei to deterauae cue dnpoei- 
Haas. CbMHiaioa ftaff deviled the forms and tabulated and 



When presented with the case, thf county attor- 
ney's oflRce declined to prosecute, saying that **even 
though suspect {was} wimg m sUpptng victim, she 
also CMunitted a crime by making (dione c^Is. This 
case at^ears to be scmething ^t can be iiandled 
outside of the court/** 
/ In California, the Santa Barbara County District 
Attorney Famify Viokn^ Prosecution Manual advtes 
prosecuting attorneys: 

Remember tl^. **my 9pouae made me angry** ia not an 
ezcute for vk)lence. The offender will mtntnusc wad denir 
teapottsibility for ^ vicrfenoe 1^ diifttng it to the victim. 
Prosecutora and Judges ahould be aMe to abide by thia 
ample credo: Vicrience aa a reaponae to the ■treiaefl of life 
ta not acceptable. Commitoiettt to the proaecutio^ 
of ftanly violoK^ caaes murt come firom individual as wdl 
as p(^y*ffiakiBg proaecutors.** 

This policy forasa the t^osecutor*s attention upon 
tte behavicyr of the abuser and may help to discom*- 
1^ imMecutors iVom assuming that victims of 
dcmiestic vtotaice do not d^erve the crtminal law*s 
l^tection because they are *^M>t oitirdy innoc^t.'* 

As noted throu^out this repeat, law enforc^nent 
officmb afanost tmiveraally report that battered 
wcmien are far te«i Ukely tlkan <^hercrtme victims to 
press charges against their assailants. TUs opinion 
was eximssed by police offlctals, prosecutors, and 
judges te^tfytng before the Commismn, and it 
wg/p&m to be confirmed by the residts of seme 
rai^rch studies. Less effort, howev^ , \m hem 
devoted to discerning the effect this pbedomenon 
\m upcm the criminal justice system*s response to 
wcmum-teUeHng CM» 

The atduide oS a crime victim toward i»osectttioii 
groOty influences a prosecuting att<mey*s de^kms 
on how to proceed with a caae. Although under the 
American ayston of jimice a criminal vMiUion is 
ccmsidered a wrong again^ society as a whole, the 
needs and doires of the individual victim usually 
carry a great deal of ii^ight, as the following 
remarks by a rural prosecutor make clear: 

CouN»Bt. What is your poMtion when a woman widiea to 
drop charges agsinst her huiband for ataauh or aggravated 
aiaauh? WhM poaition do you take? 

analyzed tbe dau (hereafter cited ai ConmiiiioB ttaff, **Pboeiiii 
Eeawch**). 
» Ibid. 
« Ibid. 

Sealtf BarbcfQ Omnty District Attomgy Famify Viotiiict h^nmt 

(a.d.Xp.ir / 
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IfOikMf wilhtt 

Onnmt Do yon ever ^tempc dittiMde tier^from 
Mim tfMt or 10 t^bpm her M a witiiei«7 



mi WlMi lattiflitit todott^iflt baprivate 

oqbpUaCl tdl tkea tiMt IH ap|»i!o^ the^oonplaiQi if 
tiMry §0 throe^ with tlie chaffe. In ocher wordt» before 
they leliiiiHr iBt dMtffe, I then I Uien to to 
fti^ iiM it. a«d llMSt dMy dedik ate that ^ 
WMH to drop kt ^peadfaii 09 the dttrte, tf to k a very 
^iitMi «sAmm. try to frt liw to tM> cottrt hot. if 
dMy das'! wast to do ft, lie BOt foyif 10 force then to do 
k. Aftar aBp tiieyVe dw vtctm . . .1 havea*t had ooca* 
.to teee a woMft to lenily aiiiM her wiiL» 



pHMMMufi Md oltai fraqyemly emphaaiie that 
vi^Mi w po m m mm nhM oHm chaaga tbefar min^ 
wMita A few wedn after m aamh nd reitase to 
-pttmra p foat c i Mkw . b u atto^ to actwa oat 
dMe omm b^sve ^aqea are filed, aome proaecu- 
toft ht¥6 Daqstal ba^erad womm to raroioimt 
cctMb fifoeetoal tSarrfeit not feoed by odier 
vleliBa ia a teit of th^ n^B^iBeia to ftrilow 
dvoi^ Oil a ecwyteit iych barrim a^iy mtks the 

doei^tot oadefHaiid her aiti»doa» thua 
faff to aedc her owa rac^dra to the' 
pi^obtot aad to drop the i^fea. to thk caM toe 
pma^itor'i mj^icttve poficy beconea a^«jii^- 
iig and^teetf oo^rft^ to the probleoi €i victim 



Aa pert or the INSLA»W atody (rf vMent crime 
d h po i itiot k die Diatrict d C<tort>ia> p r o ae cuto t i 
iMece aal^ to iioto dieir reaaoea for diamiM^ 
(Ifirtl i tiH proa e u atk m m vMem ctissm eaaea. The 
ttaliitici revealed diat Gomplainins wttneM prob- 
lemaioooMed for over tatf of all turadowita end 
diMiiiMli in crtaiea ooBmitted i^oii a fanUy mem* 
bg or ecqaaiatoa oe, Comidmninf wtaeaa imUema 
itio oopped ^ aSieit to a leiaff extent, in Crimea 



Hie imqiiirtat io B dmt wooien victima will become 
tmoo^errtve witneaiw oomea into play even be- 
fore Oe am feichea the proaeciuor. A nioenii 
poBoe olBrU: toattfied diet he bdieved diat offioera 
fooed widi dechdon whether to aire^ # wife 
ihttw Ao«ld Goorider the Ufceiaiood that a woman 
wfll bder drop charyea, even if the initially instate 
npon tffeit*'' 

^ t ^iBip Taaaaoay. Ifayy^if Nmritig, pp. 119-90. 

«• Wmam Kali of tht Vi^ m th§ PraMcatkm of 

^^olMiCriaMi»**p.22.' 



A ttmilar dynamic can be found in Uie chargfaig 
proceaa. The expectaticNi of ooncocq»en^ion it ao 
entrenched diet proiecutora icMnetimea decline ot 
diimiia caaea noncocqieratim whmi the victim i» 
actually wtllmg to go fcmiwd with the chariea* 
tNSIiAW atudy abo sorve^ witn^i^ who had 
been Udided **nonGOoperaton" by proaecutt^ in 
Waahfaigton, D.C, during die fini '6 monAa <^ 
1973."* A wide diacrepancy waa found between 
what the proaacutora idoitified as nonoooper^ion 
and the witness* actual attitude toward cooperating, 
aa diadoaed in aubiequ^t ittterviewa. 

There were two rmooa for the *»**»*Hfi^g of 
wi tnca a es: (1) Prosecutprs mdkated n ot icoope r ^ioap 
not on the beaia of perceived noncocqimikm* but in 
an t idpadon <rf it; and (2) (maeattoia failed to - ^ 
communicate effectively with the witeessea: 

1nadei|Bate conmtmrica t io n s between poHoa/prosecutoT 
and witness WIS a f^^uficant c^se of pffosecitton' MbeHng 
many ifl^tnassss as noncooperaton (Niriag the p e r i od wder 
tftody-^ o^ bamise ooomdc^ons <filBcutties tend- 
ed to diseoeiage or **tani ctt some w^i»mt$ ftom ^ 
c oopegi ^ng »b^abobecaasethcty^ei|L^cMdagaiMse 
shadow of noocooper a tton on many wtfiifsici , led die 
pm^eiao^ to ndsiiMfpiet dieir true faitettions. A aente' 
of witnesses who were seemingly willing to coo pe rste 
were, uaknowa to thmselves, dassified 1^ praseci^ors as 
ttoaooopefilon.'* v ^j* 

The s^yapecMcally noted the iocremMd IfteUhMd ^ 
pre^^tng victim ncmcoc^emiM when die^. 
tim and aasailant are married, concluding that "tW 
proaecutpr may reject these caaes at sofoeiii^ in 
antic^Ktipn dt the victtm-qiouae loabg tntmst in 
the^aeatalaterstige.**** / 

The proUem of victim noncoopemtim is a frw- 
tratin^ <me for many proaecutofs, w^ tend to view 
castt dud are diim^aed pricM' to plea ^filning or 
trial aa a iiwto of time and effort. This may not be 
true ftom the victinTa perspective, since the fi^ dt 
cherga may gain her the time she n^eds to remove , 
hendf firw the battermg situaticm or may convince 
the aattuhmt that law enforcement authoridea atend \ 
ready to act decisively if he repeateUs behavi^. 
For the proaecutcM*, however, the^M^tution^re- 

» Vt^Ukmi, *niie Role of the Victim ta Uie VtoeeciAoa of ^ 
ViblsiU OiSMe**" pp. 30-31. 

" IWd..p.3ir' . ' 

Ibid., p. 29. A 

' 't ' ' > \ 



ERJC 




Wilds dq>eiid upon obtiiiiiiig a jiK^ment or admis- 
siM of gidk.^> Thys, ^osecuton resist filing charges 
te caaes they suspect stand little chance ending in 
allwIiHorgnat. 
Ib domotic viotence cases, pfosecutCMfii have 
I - de^aed pro^dttres intended to screen out those 
1 cases itt whidi the victim is Ukdy to jbecMie 
UMOOpmdve. One device is to "Hest** the victinii*s 
sfaitierity ud tenacity by adopting a challenging 
atltaid£^nie prosecutor may point out the hardships 
faieuibeal iqion the complaining witness in a crimi* 
nai case, mchidtng time lost from work and long 
d^^ aad may sagg^ that the fin^ result is not 
wor4 seeing. A I^al services attorney tesdfying at 
the Wioenii hearing described this i^acti^: • 

/ 

the eoanty attorney has to decide whether to go ahead 
aad prosecute, sod they also si^Mcribt to this bdirf that 
W(mm do ^firays drop. . 4Uid given their caseloscb and 
dMir pribrides these things Ao^iA be dticoursged. So ^ 
wffl fst a dif^:oitfignig message from the ccranty ahor* 
aey. . . 

In Pnoenix, the city prosecutor's office sends 
vk^uns/ of domestic' violence (and occasionally 
victims m odier lands of cases, such as **neig^bor* 
hood ot^mtea**) a letter notifying them that they 
^ mm oome t^ the office withhi 30 days to sign^ the 
conq»^ b^iM a summons can be issued. If the 
vi^a fluls to osmt in and sign the complaint, the 
ttpon is fttu^ned to the poUce dCMftment with a 
- notatioa that pfosecutkw has been jfe^tned because 
^ ^ victim's ftiure to sign the toiqi^aint Ccmi- 
miMEm s^ reviewed reports of qxnise Msauhs 
temg Ajml 1979 md fiwrnd that 23 percent of all 
casM referred to the city prosecutor were declined 
tat mtmt to respond to the tetter."* 

Ajpci^m ipediod intaxted to screen out waivering 
CQiiipUttnts is the impoaitira of a mandatory 
wdraig pttiod m "^cocdbig off period" after tlue 
beattag duiqig which charges may not be brought 
The Maricopa County Att<miey*s Office established 
rach a pcriicy in 1970, providing that no charges 
could be filed withm 3 w^ks of a dcmiestic beating 
mleai tte victim had suffered severe bodily injury 
or usdesa there were imminent danger.** The policy 
was tevofced more oftoi mtder Arizona's p^l973 
otirinal code, which provided that every assault by 
^^^^^^^^^^^ \ 

^ B, Petit St sL, Wkm H§ffiit\AfitfAmttfp. S3. 
•> T^xoa Tssteoay, l%0Mi£i i^sfr^ p. 234. 
** CoaHaiNioa ttefl^ **PhoeiiU Research.** 
aiafi«t Hyte, Misiooy, Phoenix Htarin^ p. 89. 



a man upon a woman constituted an aggravated 
assault and was a felony. 

In 1973 the statute was amended to remove this 
provision.** As a result, many more cases of woman 
battering constituted misdemeanors and were han- 
dled routinely by the Phoenix City Attorney's 
Office, which had no **cooling-off*' policy. Those 
cuicA coming to th<g attention of the county attorney 
(le., felonies involving serioui^bodily injury or use 
of a deadly weapm) still are sut>ject to the 3-week 
cooling-off period, according to tte prosecutcm^ 
policy manual in effn^t at the time of the Phoenix 
hearing.** Conunission staff r^earch revealed that it 
had been applkd as recently as April 1979. 

In that case,** police reports indicate that the 
assailant throitened the victim with a .38 caliber 
revolver and hit her with tte barrel and butt of the 
weapon. One of the three children who witnessed 
the amault ran to a pay phone and summoned the 
police. The assailant was arrested and the gun 
impounded. The following day the police reomi- 
mended prquccutiim for aggravated assault The 
county attorney's office declined to bring c!iarges 
because the 3-w^ waiting period had not tsxpired. . 
The police were instructed to contact the victim in 3 
weeks and resubmit the report When called the 
following month, the wtim said she was again 
living with the assailant and would not assist in 
prosecution. In October the gun wsa released to the 
assailant;, because he **had no convictions f<^ a crime 
of viotaice." 

The county attomey*s files revealed that the 
Msailant was arrested a^un in November' of that 
year for an aggravated assault' upcm the same 
woman. *This time charges were filed against him. 

This case history illustra^ some of the adverse 
effects of a coding-off period. The victim is left to 
deal with the assailant, who can be released on bail, 
in the best way she can for several weeks. Quring 
that time she is vulnerabte to his threats or to his 
promises to reform and, unless other shelter is 
availabte, she may have to continue living under the 
same roof with him during the waiting period. 
Under these conditions she may wdl decide to drop 
the charges against him, a result that appears to 
justify the prosecutof s belief that she would not 

HNd.. p. 90. 

^ Caae history from omfklentiAl police department report 
CommiMioii ttafT, "Phoenix Reieirch.** 
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hMvt beet« a dependable witne^. The case is closed 
md the victim is left to risk further abuse. 

Watting periods and other tpechanisms intended 
to screen oiit waivering complainants may satisfy the 
prosecution's institutional goal of reducing the num- 
ber of cascf that fail before trial.** However, they 
operate to defeat the fundamental ends of the 
friminal justice syitem: to punish the wrongdoer, to 
vindicate the victim, and to deter further violations. 
These devices also serve to discourage batterqd 
w(Hii^ from relying upon the legal sys^ for help^ 

Aj i ndic a t ed above, prosecutors generally prefer 
to dimias charges (or refuse to file) when they 
suspect that a victim may become uncooperative. 
An alternative, requiring her testimony under subpe- 
na, is rarely invoked although it can be effective in 
reducing victin^ncooperation. 

Prosecutors resist subpenaing victim witnesses, 
partially because they feel that they should not 
proceed i^ainst-^ assailant if the victim herself 
chooses not to testify voluntarily. As one prosecutor " 
stated at the Harrisburg hearing, *if they^ant to 
live together, that's fine. If she wants to drop it 
because she wanti to live with him, I'm not going to 
stand in the way.'*** \ 

A pilot family violence project funded by the Law 
Enforcement Assistance Administration through the 
Sanu Bartwa County District Attorney's Office 
found one aj^roach extremely helpful ia encourag- 
ing victim cooperation. Legal serv-ic^ attorney 
Leslie Nixon described the process: 

They give (the victim] support. They emphasize to the 
woman and also to her husband that this is the Sute 
prosecuting him for unacceptable conduct. It is not the 
woman prosecuting him; she is the victim. She is a * 
prosoniting witness, but it's the Sute that is sanctioning 
4U8 conduct here. 

And when they portrayed it that way to the woman and 
they also agreed lo subpena her testimony so that she can 
tell her husband, if she is still living with him» or her 
boyfriend or whoever he is, it is that "1 have no choice. I 
am subpenaed. I have to go^ lt*s not my prosecution. It*s 
the Sute's prosecution.**^ 

Approached in this way, subpenaing the victim's 
testimony can be a useful tool for prosecuting 

County^ Attorney Hyders, testimony^ questioned whether the 
imposition of t waiting penod had i^efTect upon the likelihood 
that the victim would continue^V^ the case. He suted that 
**about the same ratib of women who wanted to carry through 
with the prosecutions would do it after the 3*week waiting 
period. . " Hyder Testimony, /^'f«i*/^«ifi>^ftp,S9. 



uttomeys seeking to reduce case attrition without 
deifying assistance to the victim. 

When charges are brought against the abuser in a 
dofnestk violence incident, an issue arises as to the 
nMure of the charge to be filed. In most jurisdictions 
tMe prosecutor selects the charge to be filed against 
aA assailant.*' Even where another ofRcial initially 
d^des what charge is appropriate, the prosecutor 
usually has some inflimce over the decision. Prose* 
cutors firequently charge spouse abuses with crimes 
less serious than their conduct seems to warrant. 
, >f any factors can lead a prosecutor to decide tc 
file a charge less serious than the incident would 
originally appear to merit. Among thesi are lack of 
evidence to support one or more elements of tte 
more serious offense or newly obtained taiformation 
on the extent of injuries inflicteJ. In many insta^ceSt 
however, the prosecutor's decision is based to a 
Wge extent upon what char|^ ^ or she believes the 
court will be willing to accept. Where that judgmmt 
takes intO'account the judiciary's traditional tmwill- 
ingness to treat dqmestic assaults seriously, routme 
underchitrging may result in spouse assault cases. 

The prosecutor's charging functipr ^s an impor* 
tant effect uponT police practices as well. When the 
prosecutor (teclines to file the charge recommended 
by the police and instead consistently files a lesser 
charge, the police Will also treat the problem less 
seriously. Police officers' understanding of what 
constitutes serious offenses is often derive4£K>m the 
prosecutor^ interpretiition of the law. Pancukrly 
significant in this regard is the distinction tetween 
misdemeanor and felony assaults, since, as discussed 
in chapter 2, the officer usually has no authority to 
make an arrest for misdemeanor assault unless he or 
she actually witnesses the blow. If officers find that 
domestic assaults are overwhelmingly treated as 
misdemeanors, they may cease to make arrests in 
those cases. 

Commission sta^T research in Phoenix identified 
several cases in which charges were reduced by the 
prc^ecutor after the police made seemingly appro- 
priate arrests for fetony assaults. In one case,*' 
according to police reports, an assailant repeatedly 
punched a victim in the face, knocking her to the 

** Rehkamp Testimony, Hamsburt Hearing, p. 1 9 1 . . 
*• Nixon Testimony* Phoenix Hearing, p. 235. 

Frank W. Miller, Prosecution: The Decision to Charge a Suspect 
(Boston: Little, Brown, 1%9X p. IH 
« Ibid. 



30 



MffliffilffilffTllliiU 



ground, and then kicked her in the face &Ad 
Abdomen. He grabbed her by th^ head and swung 
her frczt <ide to tide, stndntng her necl" and be 
bt'.r repoOedly in the face and body W|th a stick 
measuring 13 inches by 1-1/2 inches by 1 inch. . 
Police crflicers arrived just after the beating conclud* 
ed. They art]pited the assailant and transports the 
victtro to the hospital. 

KSlitr evaiuatMig the evidence, the police forward- 
ed the report to the county attorney with a recom- 
mendation that the assailant be charg^ with aggra- 
vated aisault with a dangerous in^rument. The 
county attcmiey's ofUce declined to prosecute the 
case u a fe!ony, stating that the victim's injuries 
were not sufftciently seveie and that *the type of 
instrument uaed cannot be classified as a ^dangerous 
issmiment* since a 15-inch stick is not readily 
capable of causing death or serious physical injury.'* 
The city prosecutor thereafter charged the assailant 
with a mbdemeanor, but the case was dismissed 
whrn the letter requesting that the victim come in to 
sign the complaint was returned as undeliverabie. 

In ano'Jier case,^ police officers found 'the) victim 
at a neighbor's ^ouse, her face badly bniist^d and 
bleeding. She reported that her husband had come 
hmie very dnmk and had pushed her into a wall, 
thrown lier to the floor, and kicked her repeatedly in 
the face and body while wearing cowboy booti The 
victim was transported to the hoapital. The ofRcers, 
who bad not witnessed the anault, arrested the 
husband for aggravated ^issault, citing in their report 
the portim of the Arizona assault sUtute that makes 
it a felony to assault a victim who is bound or 
''physically restrarned."^ They reasoned that a 
wuman thrown to the floor »ia repeatedly kickS so 
that she could not riv was ''physically restrained." 

The county attome/'s office did not agree, noting 
that the injuries sustained were not serious enough 
to su|q>ort -a cUu'ge of %)gravated assault.' The case 
was later submitted tc the city prosecutor ^or 
ccMisideration as 4 misdemeanor. The police officers 
in this case would have had no authority to arrest 
the assailant it < hey had interpreted the statute as th^^ ' 
county attorney's office did. 

In addition to discouraging the Victim from 
seeking prosecution, the prosecutor may try to 

HNd. 

nnd. See alto Ariz. Rev. Sut. §13-.1204(AXS) (1978), 
Broedly defined, diVerston n the foruslly aclmowledged 
proceM of «:liaa]idiiif complaints of crmilns] behsvior away from 
the ciimiBal justice system wttSiout findmgs of guilt or innocence 
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persuade her to uMze » liversion program^ or civil 
process as a ' Advocates have observed 

that these divei . program^ a&e Yast berxmiing 
prosecuton prefe.ved rem^y for battered women.*" 
Often, this results in failure td prosecute some 
serious assaults. ' 

Much controversy surrounds the appropriateness 
of diversion programs where a violent . act has 
occurred. Sqpie advocates feel that these programs' 
(discussed at length in chapter 6) have become 
"dumping grounds" for domestic cases. Nancy Sieh, 
attorney at the Sanu Barbara District Attorney'^s 
Office, hit identified acmie of the probliems of 
divenuon pro-ams: 

The problem with these alternatives is that they are not 
bfscd upon an understanding of the^dynamics of domestic 
violence. Tight f&ing polictes merely confirm societal 
belieft that anythttg which occun in the home is not 
properly the subject of outskle inqtitry. Mediation otten 
merely conSrms sc^netal beliefs that violence at home is 
the fault of t>oth parties ind can be elimmated by 
agreement, as in neg<Hiation between equals. 

These alternatives have only alleviated the prosecutor's 
caseload snd the court*s calendar of domestic VM>lcnce 
cases, they have not curtailed domestic videnoe. While 
seeking appropriate' alternatives in appropriate cases, w^ 
must atio examine the given reasons for ^' *Qg domestic . 
vio|pcecajesoutof the oiminal justice 

Beyond diversion programa» prosecutors are find- 
ing additional relief from domestic vi^ence caaes 
through the use of civil remedies. As (fiscusaed in 
chapter 2, States tc ^^y are passing civil statutes lo 
provide relief for victima in S'*"*^ caaes. Such statutes 
typically include provisions wheid)y the abuser is 
directed to refnun from further abuae and is pocaSbly 
excluded from the home until a hearing can be held. 
These **protectioii orders'* are civil in nature, but 
breach of one usually involves criminal contempt. 
With the passage of civil statutes providing rr^' f to 
battered women, hdwever, prosecutoij are d:.^ Jting 
women to file for civil ^relief rather than uae the 
criminal process. Although the intent of such legisla- 
tion was clearly to provide a temporary means of 
relief through protection orders, the restilt has been 
thjtt the pivil remedies now av'iiUd>le are becoming 
.the sole remedy for abused women. 

or punishment in^poaed for the alleged cnminal behav'or. See 
chapter 6. 

^ Nancy Manners Sieh, "Family Violence; The Prosecutor's 
Chall'snges** (psper delivered at the National CoUege of District 
Attorneys, career prosecutor course), pp. 1-2. 
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Wimetiet testified that the nuuor {M'oblem with 
relying on peace bonds hr protection orders is that 
they either are not enforced or are not enforceable, 
and they are not necessarily available to all 'women. 
Ii^iunct ve relief is often limited by statute and, in 
many^,Stfttcs» conditioned on divorce or separation.^^ 
Thia cofidition precludes many ; jmen from filing 
for civil telief' 

A woman ia need of protection, who has put up with the 
**ttnie oontuming* expensive and humiliating" process of 
civil court, receives only a meaningless piece of paper 
which ia not enforced by police and CQurts. The order may 
make a wonan leel more secure, but it^does so falsely and 
only temporarily, because the man will be free to assault 
her again and will do so.** 

A number of prosecutor's offices across the 
, country are currently experimenting with new ways 
of handling cases of woman abuse. One of the most 
promising is the fanuly violence project of the Santa 
Barbara Copnty o District Attorney, mentioned 
above. Nancy Siefa described the progiwi: 

The program funded ip Santa Barbara County includes a 
three person team in the prosecutor's oS>ce to enable 
vertical case handling. The district attorney's family 
violence unit consists of a deputy district attorney, a 
criminal investtgat(»' and a clerical worker. Emphasis is 
placed on vigorous (votecution r4n severe cases'" and a 
diversion alternative in less severe cases* Considerable 
resources are expended in making filing decisions. The 
victim is always consulted and prepared for the nature of 
court proceedings and the likelihood that her. feelings 
might change during the course of the prosecution. 

The unit is providing significant support services to the 
^victim, including a "victim advocate" whio is available to 
her on a 24-hour basis for support and referral to other 
agencies S4 needed. The ^tim advocate may accompany 
the victim through court proceedings if the victim so 
- desires.** 

Leslie Nixon, member of a family violence task 
force in Tucson, described another kind of support 
offered through the Santa Barbara program: 

[The Santa Barbara office] decided to have their prosecu- 
tion goals be in line with the wdman's goals as much as 
possible. In other words, if she decided, for instr.ice. if it 
was a case that was net a real serious injury case, she 
decided that she would prefer not to see him in 'jail 
because he either wu supporting the family or other 
emotional, or fnumcia! reasons or whatever, that she 



*^ See diiCttiiioik in chapter 2. 

* Fromsoa, *Tbe Cste fof Legal Remedies," p. 1S7. 

• Sieh, "Fimily olcnce/'V' ^ 

Nixon Tettimo Phoenix Hearing, p. 236, 



would not want to see him in jail, then the prosecutors 
would agree to seek a sanction, a punishment that was not 
involving a jail sentence. Either mandatory counseling, 
weekends in jail, a fme. something like that. Some kind of 
solution that did not require the person to be locked up. 

So they made these changes in these two offices and 
apparently the results have been astonishing. In a 5hort 
period of time the rate for women dropping these 
prosecutions has gone to les? than 10 percent, which is 
quite af ' ^nishing in any area of the law.** 

These innovations h greatly increased the num- 
ber of women willing to cooperate with law en- 
forcement officials, although the program has other 
goals as well : 

Better results are not only measured by ''successful 
prosecutions" but by the proc^ of bringing 'ictim to a 
greater point of awareness whi-^h may enable to follow 
through on a present or future incident. Bettt results are 
Mchieved when a victim learns that a concerned prosecu- 
tor is available and willing to assist her. breaking the cycle 
^f hopelessness in her life. Some deterrent to a defendant's 
future violent behavior may res^alt merely from prosecuto- 
rial intervention, though short of cojivk:tion.*' 

A support program similar to the Santa Barbara 
project is located in the Seattle City Attorney's 
Office. This project was formed to increase prosecu- 
tion of misdemeanor cases and, in turn, to lower the 
incidence of domestic Wolence in Seattle. Estab- 
lished in June of 1978. the Seattle project was staffed 
with three full-time and orz half-time paid staff 
members and volunteers to provide advocacy and 
information regarding the criminal process and to 
provide crisis intervention counseling and refer- 
rals." * 

In Seattle in 1978-79, 266 victims appeared at 
trials* and 221 convictions (83 percent) were ob- 
tained. An additional S7 cases were successfully 
prosecuted without the victim's cooperation. In 
1979-80, 330 victims appeared at trials, and 274 
convictions wer<: obtained (83 percent); an addition- 
al 85 cases were won without victim cooperation." 
The Seattle project staff believe these figures indi- 
cate substantial success, but also underscore the need 
for continued efforts: 

Tiix.se figures point out the need for continuing work 
within the community to assist and encourage women to 
seek their legal remedies and aid in prosecution of their 

" SIch. 'Ttmily Violence." p. 9. 

** Shsroi Euster» ''Statistics Summary from the Battered Wom- 
en's Projtct of the Seattle City Attorney's OfTice." 1980. p. 1. 
Ibid . pp. 4-5. 




aiMilaiits. In tenns of dme, money, and morale, the 
Project hat meant tremendS>us savings for the entire 
Cnminal Justice system. The police and prosecutors are 
toon eocoumged that their work will yield resulu and so 
' domestic violence ia lets likely to be ignored. The Courts 
are l)ecoming more v illing to get involved with the cases 
and thus begin to break the^cycle of violence in the 
home.** 

Marie Hegtrty» a social worker and paralegal 
working with abused women in Philadelphia, em- 
phasized the need fo«* advocacy services to battered 
women seeking to use the criminal justice system: 

[B)asically. . .people don*i understand the legal sys- 
tem. . . .[P]articularly in domestic cases where you have 
a victim who might have been. . .sitting in the waiting 
room with the ddendant, which is. . .what usually hap> 
pais» and is already very upset and very anxious and very 
distraught It may be the first time she's seen him in th^ 
past 3 weeks. She's really very anxious, and it is ml 
important . .to explain to her exactly what's agoing 
on. . .that she really is safe here, that we have a Philadel- 
phia police officer present and a sherifTs officer present 
and that Vm going to be there with her. . . . 



Ms, Hegarty also testified on the effect that her 
sui^rt h»« on complainants* willingness tp see the 
case thro' / 

Cot Oo you think your presence results in a greater 
wil' ^^uess on the part of the complainant to carry 
through with the procedure? 

Ms. Hecarty. I would say that there^s a greater will- 
mgness for the client to show up from the time that she 
files her complaint, from the time that she comes to the 
arraignment. [F]or instance, I know uiat when I don't 
have a student doing a lot of th^ phone calls for me, and 
Fm tied up in other things and I can't contact these people 
in that 3 weeks, I have a dgnificantly higher number of 
women who fail to appear. It is significant. Whereas, when 
I have a ftudent doing all that preparation, calling those 
people, telling them that I'm going to meet them there* 
that this is what> going to happen, I do r^ well. . . .[A] 
significant number of them show up, so there's a big 
change there.** < ' 



Ibid . p . 6. 

"* l|lane Hegarty, teitiinooy. Harrisbur% fitanng, p 253. 
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These efforts promise significant improvements in 
case handling for the prosecutor willing to challenge 
the stereotypes regarding domestic violence. As 
stated in the family violence manual of the Santa 
Barbara project* 

It is particularly frustrating to perform admirably as a 
prosecutioa ami only to find that the jury will not 
convict because "they are still in love," or that the judge 
will not impose an appropriate sentence because ''this is 
just a family matter." Judges and juries share societal 
prejudices against interfering in a family dispute. Low 
conviction rates may persist while these views remain 
unchallenged. The prosecutor can.be in^jrumental in 
educating the courts and conununity in bringing about a 
change in attitude toward the problem. 

Prosecutors have long been willing to lead public con- 
scibusness and' assist in forming public opinion along 
responsible lines. In no area of crime is this more necessary 
than in family violence, precisely because the victim is 
motivated only by self-interest and is not concerned for 
the long-range protection of society. The prosecutor can 
and should provide this leadership.*' 

Findings 

FlwUnfi 4.1: Prosecutors enjoy wide discretion to 
determine which criminal cases ^ill be prosecuted 
and often accord low priority to cases involving 
domestic violence. ^ 
FImU^ 4J: The rate of prosecution aiid conviction 
in criminal cases drops sharply when there is a prior 
present relationship between the alleged assailant 
and the victim. 

Finding 4.3: Some prosecutors hesitate to file 
charges against abusers, based oh the belief that 
domestic violence is a noncriminal> personal matter 
or that prosecution would adversely affect the 
parties' marriages. 

FimV>g4.4: Prosecutors often treat victims of spousio^ 
abuse as if they» rather *han the defendants, were' 
accused of cfiminal comluct. 
Finding 4*5: Prosecutors frequently attribute the low 
rate of prosectuion in spouse abuse cases to lack of 
victim cooperation, which may become a self-fulfill- 
ing prophecy. Prosecutors who believe that abuse 
victims will not cooperate with the prosecution of 
their cases frequently discourage the victims from 
using the criminal justice system. 
fMIng 4.6: Prosecutpn rarely subpena victims to 
testify in abuse case$t although such action frequent- 
ly could circumvert victim noncooperation. 

Ibid., pp. 253-34. 
" SonUi BarifafQ Manual, pp. 18-19. 
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I think I just provide the clarification of the whole legal 
system for her In a lot of ways, and I think that. . .my 
presence in the whole system. . .provides a certain cre- 
dence. . .on the level of the other court personnel the 
commisaioner, the other people, the attorneys there, that 
indeed the domestic cases now are being bandied serious- 
ly, that there is a ptnom now assigned specifically to 
handle these domestic cases. . . 




0 



4Ji Prosecutors freqisently charge spouse Flsdiig 4J: Some pro^utors have improved their 
abtnefs with crimes less serious than their conduct handling of domestic violence cases by offering 
itowarfant innovative support services to battered women. 
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The Gourts 



ConridmMe* confuskm teems to exkt about 

.aad wbkk coort is the ^ipropruite fonmL The 
qaestkNi d whttbeit dvil or crimiiud remedies 
ifao^ be used is com|rikited by the fact that many 
^tfdi^ion have separate courts f<»r -dvil and 
ammd Meters. In Phoenii, for Gttaqrie, the fanuly 
fditiOds dmMon of siqwior court handles civQ 

^temedea fix: birred wootea* iiriieiw the 
courts^ muad^d oouth and the criiyiinal di^^8k)p 
o^snperiof court handle ciiniinid reinedieS'' 

Bdie^ ^^zflwi» an assistant distr»t attorney in 
TUid^fAtat described die fonun proUms she 
rarniiiUc^d proseetrthig abuse cases in which pro- 
tective orders had been viiriated: 



If I de^ to pro seed as a cfimiBal oonqrftttt ia nniniclpal 
ooartf the aMmicipal coprt jM^es in PhfladHf^ia* . .do 
not~have ja iM di ct ion to hear tbt ontsmpt d court; 
how e v e r , they d6 have jtmsdtctton to hesr i^Aistever the 
sccoiianyiwf su bs tantiv e disr|es would be» such as 
simpteassift or dffisnt tfcspass or whatever act oonst^ 
^iSsd fte f oatfa mi of court* . . • ^ 



4 tnrii f*saior, Alai Hiii^ciad, mm! ft csaiid ff> ?ff5*^i #f*!**^ yj 
MmrlHt Mfft Hhr US Cmmkakm em CM JtMt^ mmix, 
^Mmm^Mu t9-t%liiO(lmiffetrdtedail«oM£ 
114 

^ lHn IfnUliwa. ti U^nsiL rfi iffm fTtlTiii ffti T'T CommUoti 
. ^tftafttfdiid m ffrntiakmrj IMigK pp 254-51 




(Hdm were betng vitiated by the bdisvior of vsrious 
judges, at which point he did issue an a< !in i iiittia tivc order 
which forced the fionity court judges to hear didr own 
conten^Ns in appfO|mate cases.' 

The i^roadm to domotic vicrieiice taken in 
civil and <mminal courts^ thecmtically are quite 
difl^prent^ 0<ddeo Jcbmc^ a former juc^ .from 
Newaric New Jersey, discussed these f^MTerences as 
they q>fdted to the court system in New Y(^: 

(A]djttclication in ^inthud court is for the Astiact purpose 
^ (tf punitive actiooagaiatt the <rfEmder and is not designed^ 
necessarily to cyscuss faaiiiy proMenis» keqnag the fiSkity 
unit iatact, or giviiig counseling service or say kind of 
support services that are in fiict avt'hMe at the bnaty 
court system.* 

Although dvil and criminal remedies can be uaed 
as comfdementary parts of a coordinated system for 
coMmting domestic vicdence, courts in nmy jurist 
dicticms exhibit a prefer en c e for one or the otfier. 
Nearly S months afta* New Yoik law was dianged 
to give victhns the ^01^ of whether to pursue their 
abuse oooqdain^ m ftmily oqiMt or jn ^mnaL 
- court* sa-'tlceiattonMry Mvjory Hdda repcm* 
ed tbi^ **Judges cmttnoe to refer battcted wives* 
complaiirti to ftmily court even thou|^ this traittfer 

• Oddea Jofa^ioa, ttstoaeat, Bamni Wmm Mia ^ hMc 
Polk^ s oonttt tot iou t p o mo r ed by the V^SL rnniaiiMina oa Ovil 
Risbts, Wailiiaslon. D.C* Jsa. 30-31» t97S (bMito cited si 
ConmbtaktO, p. 60. 
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. . 41l^idsfiy» u^Ktt I would tra^isfer a cast to ftmily 

orders were rrfMai^to h^ Ae contempti aqd were 
ttaartndng dMU back to muaie^ court, at which pomt 
die aMndpal court' judges wecs^tmifiiRiag them back lo 

tarive coirt'jiidie (rf fianSy court, sad iadicited ths^ 
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pc^iver wat repealed effective Septend^er 1, 1977, 
and the proiecuton show them the new law.**^ 

Dauphin Gooily, Ptenosylvaiua, legal aervicet 
attorney Ni^cy Rourke noted that her juriadiction 
esercisea a prrference for civil remedies to the 
CTchiskm ^ CTiminal ones; 

In our cooaty we can act protective orden, ao the police 
start IkinkiBi that you. have to have a protective otdtr: 
And then we hnve to fo out and explata to the potice that 
Ait*s WTOOf* that you can stiO hang the crinunal charte. 
It is atK> a carryover 't)f the ^t^udes that euted prior to 
the panay oCtiie Protectioa From Abuse Act* 

On the odier hand* Cumberiand County, Pennay 1- 
vama, legal services attorney Lawrence N^ton 
en^ a ia e d that the use erf' criminal remedies in his 
jurisdictioB is fiivored, ahhot^ this route is not 
always effective: . 

The &ct tte (some] judges or odier law enforcement 
people will be poshing the crimuial system doem^ necea* 
sar^ BMaa that syitem is D^orkiag or that there's a fe^ng 
durt ^ win work. . . .n>^afe some iasouices whm I 
i|umtioa the good foith of that It is a barrier that ir put up. 

I douH diink the crinunal system works very well to adve 
the |i9roMem» and I don't take die feet thai the judge in our 
<»uaty would reipond by^iayiqg. 'Hlat's ^ way I want 
k punuedt** tOneaa that if s working wdl or that it it 
bdng pmsued In the county because it's not* 

Judge Irwin Cantor, who heads the domestic 
rciationa division sqperior court in Phoenix, 
described the sanction imposed on men who violate 
court <Hders directing them not to abuse their wives: 

JuDC^ CANTon. The mo^ common is that y^fyd him in 
contempt^ th^ he may purge himsdf of contempt by not 
doing this sgauh-the most common. We do have the 
power all the way to inctfceration. . . . 

CouMBEL. Gould you give us an idea of how often* in the 
time you have been on the Jieiich, you have ofdeied 
tacarceratioo for a vicrfatiott <^ an qrder not to assault or 
harais a spouse? 

^ - JVi^CAi>rrpu. It is very rare. I don't know nunrtmitb^ 
the problem I have with it is that once we do it in civil 
OfMtft that we are taking on a criaunal iancdon, and none 
of the si^eguards of the cimiittl la w are there* Ode, he can 
be «aDed for cross-eiaminMion, fwhich is a] vi(dation of^ 
[the] iMh amendment (and he isl not entttM to a jury 
ttial, anodier coQStttutioaal right 



* Maqory Fiddly jtHfln w, Qmmimtioti, p. 

* L4ramwe Norton, tetttmoay* HarrtMburg MmHitig, p. 169. 

* CmMrT€ttimKmy,PkonixMeafin$,pp. 121-22. 
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He may or may not hav^ an attorney. Many of these men 
do not have attorneys. we do uie (Incaro^^itioo] rarely. 
If it is amounting to what would be a criminal crime, tbMOi 
tt shouU be refmed to the criminal divisiont and through 
the prosecutor. 

Counsel. But doesn't the fiuhir; to enforce the court 
orden contribute to their ineffectiveness and create an 
opiiiiott in people's minds that they are w(^thless7 

JuDOE Cantou. No, because I think you have other 
taoctions. To me, when you incaronate, it is like an act of 
war. You should have the power but you only do it as a 
very last resort.' 

Some domestic violence legial^icm mijtes boA 
^ fiMTums by {Mroviding a criminal" ranedy for the 
^ vicdation of a avil ordar. The questim M^iether 
this is wc»luble ^ipears to arise (rfken in the minds <^ 
^ those charged with enforcing laws to protect bat- 
tered women. Stephen Nccley, county prosecutor in 
Tucson, was asked to address thia iisoe: 

The suggestioa that die due process guarantees do not 
obtain is absdM. Those issues ha ve been IMgated year after 
you- after year/and there is a very definitive prooeis that a 
judfe uses to hold somebody in contempt whedKr it's dvil 
or crinunal, sanctibned by the Supceme Covt of the 
United Sti^ and by the common kw and evtfytlmig ebe, 
' and anylx>dy Mfbo suggests that is the proUem is just 
nu^kinge«mses.* 

The odds against a spouse abuse caae ever reach- 
ing the oourtroom have been esfinuued at 100 to 1.* 
At every .stq), battered women are discoii^aj^ or 
prevented firom proceeding, and few get past the 
barrim set up by unsympathetic or misguided pdice 
ttid {Hoaecutors. Aa dio wn in preyioQs chapters* the 
pohce often faO to lake spouse tbim incklents 
seriously, and inany victims, torn by economic and 
inKkioiial dependence on thetr abusers or frightened 
^ by the consequences of testifying against them, 
choose to drop cl^ges. As a remit, judges see 
relatively few of the battered women who turn to 
die justicesystCTi for help. _ _ — — 

^ Fenittvlvania, for example, Judge John Dowl- 
ing of the Dauphin County Court <rfCommcm Reas 
testified diat ^qnoximately SO civil and crimiial 
cases ct spouse abuse came before him each year and 
that periiaps no mem than 15 of those actually 
proceeded to trial.^* He estimated that ftdl hearings 
vere hdd in only ooe of every three civil cases in 

' pel Martin, ttatcmcnt, Coi9SuUatioti» p. 213 dtins Sgt Barry 

Whaltey, Oakland Police DqMitmetst. 

^ Jolin'Dowliaa, testimony, Marrtsbwa HfarOii, pp. 6S^. 




which fMt>tectioa orders were sought because the 
nuyofity were settled out ot court" In Arizona* 
Jodge Alan Hammond of the Phoenix municipal 
court said that criminal spouse assault cases were 
^ **r^ttvdy rare** in his court and that **very few 
actually proceed[ed] to trial in coiut in relaticm to 
[the} vcdome <^ the other cases handled/* He polled 
several ofhor Phoenix judges and found it *thdr best 
reccdlection that they might have two or three cases 
tnviriving dcMoeslic violence within the last year 
wUdi actudly proceeded to trial."** 

In a 1975 speech before the Ainerican Bar Associ- 
ation, Detroit Deputy^ Police Chief James Bannon 
discussed this pattern: 

The Mrkicm rate in ikHnestic violoice cases b imbeliev- 
aUe. lo 1972,forinstaiice, there were 4,900 assaulu of this 
Idad which had survived the screening process k^g 
raough to ^ leatt^ have a warrant ptepind and 4be 
mmf^ainant refened^to the assault and battery squa^. 
IhroQ^^the pfoeos of condtiation, complainant hviss^ 
nent, Md ptt»tco$ot discretioQ fewer thaii^300 of these 
cases were uhanatdy tried by a court of law. And in most 
of these the court used the judicial process to conciliate 
r^ber ttu» adjudicate." 

In Phoenix, CMpt Oknn Sparics testified that in 
nearly a quarter^century as a police officer, he had 
nevar had a caiie of dcnnestic violence go to court,*^ 
and Assttlaiit City Prosecutor Joseph Tvedt rqx>rt- 
ed thai more than half of.^ victims fiukd to sign" 
oonqdsnts once they were proved by hi^ office.^ 
In Harrisburg, Okma Oilman, director of the Do- 
mestic Abiac Clinic fcvlVomen Against AIhm ^f 
die PUladdidiia District Attotney*s Of&e, testified 
tita a large percental of women ^/bo were eligiUe 
for protective oarden against their qxnises were 
unable to enter the court system, because there were 
not enoo^ attorneys available w1k> would represent 



"nMd.«p.m 

^ llaniaioad TcitiaKxiy, ftiotnix Mtartt^ p. Ill 
** lanes Baanoa, ''Law E afo recmem Rroblentt with Iiitra*Ftmi- 
ly Violeaoe" (nyech detiverot to the Americao Bar Anociation 
Ammi Meetiasp Mor tral, Au§. 12, 1979X p. 9. 

Sparits. UiAucmy^MiotftixHwrtn^ p. 41 

Joseph Tvedl, testooay, ^^omU^ Hmifi^ p, SI 
M (%ria Oitem. teHinoay. Hm^rg HmriM9, p. 229. 

RidMrd Lewia^ tesdmoay, MwrfAurg Hwinf^p, 56. 
^ Mtfte H^any, tesciBiooy, Hanitburt JBmHi^ pp. 251-92. 
^The pupose of InuI ii U> easure a defeiidaat*i appearance ia 
cCMrt. Mmsob v. Slate* 30 Ala. App. 593. 40^S«i^29S (1942% 
mdkdi v. City of Dotkan, 249 Ala. 253. 30 So.2d 735 (1946); 
U.S. V. St Oair. 42 F.2d 26 (CCA. Neb. 1910). However, tome 
ooaits iMve held that a trial ji»d§e may deny bail if he feeh the 
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them and becauae ''the courts are swamped with 
petitions and they only want to hear so many/*** 

The Minom' Judiciary 

Those few cases that do entef the judicial system 
are likely to be rescdved at entry-level cmirts. In 
Harrisburg, for example, the most common charge 
in cases of domestic violence is haras8Cient» a 
summary offense for which the final arUter is a 
district jttslice.^^ In, Philaddphia, arraignments are 
t^ld befoiFa trial commissioner, whose reqKinsibili- 

to ettte* negotiate the case there, to try to resolve iti to 
arbitrate the case between the two parties, which comes 
out to being called withdrawing the caae without preju- 
dice; or [the commissioner] haa the option to list the caae 
vinto municipal court; or if the complainant chooses to drop 
the case completely, the complainant can alao do that So 
^Itie oj&mssioner's re^Kmtbility basically is to present 
those options to the complainant and to hotf both sides joi 
the story and to come to scMne sort of rescdution. 

Ulhere is a tendency to have-the matter settled at that 

level" 

Depending on the statutory authority m particular 
jurisdictions, magistltees and justices, erf* the peace 
nuqr greatly influence how incidents of qxMise abuae 
arc treated in the court systein. These members of 
the minor jucticiary often bold arraignments, set bml, 
<tetermine the nature of charges to be brought, 
decide whether to bind cases over to higher courts, 
make findings 6! guilt or innocence, and mete out 
sanctions. Even in the relatively minor act ci setting 
bail, a magistnte's actions may have sipiificant 
consequencdi in an abuse case; unless the bail is set 
high enough to keep the abuser incarcerated until his 
preliminary hearing, he will be free to retiim hcmie 
to intimidate his victim in an effort to oonvioce her 
to(^roptf^^arges«*^^ _ __ — — — • 

rdease of the accused will endaoger the safety of the ooaumtatty 
or tk-w^agmcL Wamley v. Witkefaoo, 263 P. Svfip. 54 (W.O. 
Virsiaia 1967); NaU v. ^ytoo, 353 F. Sitpp. 1013 (W.D. Virgiaia 
1972); Mpftxiaa v. fledfflan,,326 P.2d m (CA. Mfisa. 196^ cart 
dinktL 376 VS. 95^ S4 S.Ct \t2$; U.S. v. Gilbert, 425 F.2d 490 
(13S App. b.C 59. 1969); Coibett v. PatterMO. 272 P. Supp. 602 
(D.C Ctiky 1967); Ptople ex^r^ Hemiiigway v. Elrpd, 60I1L 2d 
74. 322 N£2d S27 (1975^ State v. Dodsoo, 556 SW2d 93S (Ma 
App. 1977). Some courts and writets reoogniae a c o u atitiHi o o al 
problein with pretrial dete«*tion in Ught of the ftiTMMiijifinn of 
tnitoceaoe. Commonweatth v. Tm^sdale, 449 Pa. 325, 296 A2d 
S29 (1972>, Spriakle v. State. 36S So.2d 554 (Ala. App. I97SX cm 
qtuHhed (Ala.) 368 So.2d 565; Stack v. Boyle. 324 U.S. f (1951); 
lefrThata-. **Pitiiiihiiig the ImiOQent: The Need for Due Prpoeas 
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h ffe amylv aia, dtslrict jtntioes ire empowmd 
to leo^ve crifl^Md coai|ditott from invite cttizenft. 
Oie^^n^ tcfttiied that, to cut ctown on the number 
of wfthdmra char fei, be had tmtituted m watting 
period for abuae victim who wanted to file private 
comp l atnlt > When a victim calb ot cornea into hit 
offioe» unkm her caae appears to be "severe,'* the it 
giveii M a pp o ii tfni ettt or 3 daya down the Uiir [to 
give her} a littfe tUntdng tt^ je» a little cocding-down 
tiwftf 

Private* or '^valk^'* comfdasnts are made at the 
iKitricI jualioe*t office^ Mihat the complainant is 
intoviewed, twom» and atked to aign the oonq[>hunt 
M tfiat tthie die justice formulates the diarges, 
dedifag n^ethtf the offense is haraismfnt, ttnqrfe 
aasairit» or aggrava^ asMmft^ The (hstrict attcmiey 
nay decide^ based on die evidence, tc rmse or lowa^ 
^digge recommended by the district justice in a 
^ivite com|tfaim" Tins practice dtffm fixmi that 
kikmtA in pdioe^nitiated coQihantr wfaidi do 
not need approval from the district sitorney. Once 
tte justice hcdds a prdifflinary h^aringH^ detennine 
li^edier a ^riM0 jibcfe case has beat msde, hd^ravo** 
^ AtrictHi^orney cannot iq^rade the dbarges.** 

Assauh charges must be forwarded to the district 
aSft)rBey*s dEct^ whereas harassment charges, being 
amoitty dSeoM. are resolved at the dis^ict justice 
leveL Hus fiictor may have a bearing on what 
charge the juttice decides to bring: 

[WPKtt s woman it told that the can file charges by a 
pdfioe officer* ^ will go to a district jatdce and be . 
Hitoouraged firpm fifingp or. . if he doet allow Im- to lUe a 
dMffe. . Jie ahvayt triet to ma^ it a tummary kind of 
chsrge tbat he luttdf can dispose rather than ha ve to go 
tte district attcmey't dtSct^ nd . .diat is a 



Hara s sm e n t chargm, wUdi may biL initiated 
^ttioayprSMiOTs issued by police officers or by 
privtte ooa4)|aints filed by victims, are wied often in 
Pbmaylvama tm abuse cases that police officers or 
district justices do not perceive, at being serious. 
According to Sgt Peter Brocd^s qf the Harrisburg 



I of laaooenoe Pikw to Tfisl.** l^^at^ouAi 
JMm W% pp. 44l-t4. However, tiM Snprane Gooft recently 
hsM UHt the pffiiif ilins of iHoceDoe u only •pptiesble in 
alecni^a the bw i im of proof at the trial, sad not to detemmung 
figlai of pvetfisi detiisefi Bell v. Wol&li, 99 &Ct lt61 (1979). 
*• Josepii MasMoari, teiitiaday. Hafttibwg HtarUit p. 73. 
«• FM Haidy, tcittoKMy, ilbrt^Mviy 

Lewis TcitiM|y» HafHtkurg BwHi^ p 57. 



^ Ida PMSr, tcsliaKMy, Harristuft Hmrtnt, p. 25. 



Police Department, officers are rarely called to 
testify ih harassment cases: 



Usually, on the tnttsation of summary charget at the scene 
of a domettic problem, the dittrict juttioe won't even 
tubpena the offica*. He will handle the dtation with the 
parties that are involved. That's when the olfente it 
determined at summary.^ 

One district jtwtice testified that he gmierally 
allowed a first offender u> ptead guilty to haraasfli^ 
and pay a $2S fine, plus co^ wittiout a hearing on 
the facta oS the case."* Riamtmifion of diaposftkms of 
harassment charges in IbrririMtrg during 1979 and 
1980 showed the average fine, in tboae caaes in 
which the amd«mt war noted, to be $S8; this figure 
included ccmrt cosu S26.50. ^ISfith costa subtract- 
ed, all but four of the known fidcsi amoumed to tl^T 
or kas. Only iA pmcent of the convicted defendants 
were incarcerated^*' 

Although district justices have the pow^ to 
influence the course of an abuse case, they are 
limited in their ability to provide actual remedies 
battered women. If the pdice ane^ abuaei^mid 
bring him in to be arraigned, the justice may recpitre 
the drfendant to post but the standarda^to be 
used by the disbict jurtice in- d^omining the 
anwnmt (tf bafl are based cm ensuring tfie defeodfnrs 
qypearance at trial, rather than inventing fbrther 
crfaninal activity*** If the police do not make In 
arrest, but stnq>ly refer Ae victim to the district 
justice to file a private complatnt, die criminal law 
oSSen little hope for an immediate remedy* Previous- 
ly, a distri^ justice could issue' an arrest warrant in 
sudi a case, but that mithcmty was fimitiBd wheitthe 
Pennsylvania Criminal Code was changed in 1979.** 
Now, instead of a warrant, in most circumstances 
4he juadce ^mst issue a s ummons , sttrecdninhe 
accused to appear before the justice on a named day 
to answer tte charge**^ Mabel Shoemakeri a district 
, justice in Chambersburg, Pennsylvania, testified to 
the fhistraticm she experienced as a result of the 
change: 

Peter Brooki, tetttmoiiy, Harrisburg Hearint* p. 47. 
** Pittimoatt TettiflKMy, Harrisburg Hearing p. 74. 
" Co mmaii oo ftsIT retesrch, tonducted in May 19t0, in the 
courte of field inveetisstiotti, at the Harrisburg Police Depart- 
ineitt* 

^ 42 PS. Com. Stat Ann. §1515(a)(9) (Supp. 19S0). 

Idi Pa. R. Crim. Ptog.* Rule 4004 (Supp. 19SI). See footnote 
II. 

» Pa. R. Crim. P. Rule 102 (Supp. 1981). 
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^]iL . .Uk; kifmifnf charge, which b whut we take a 
^IM May of tiiete cai^ tm. where a wife hat been 
d^ped or pmhwf or ihovad, these Piave] been ao broken 
bonw, the eye ita*t loo black, and— or not too much 
hodOy mvy hM been pnflicted], the uend ii to talv it on 
harwiirat but \ve ttOl cannot Mine tittt warrant. It mtist 
fo ovi as a mnwnm mleii we bdieve that he will not 



^fow, I can onderitaod why a lomBKNii shottld go ottt in a 
^nat HMMiy caaet» when it doetn't involve abnie or 
pl^Hcnl oomad in any way. 1 feel very wrongly dutt 
the man who conet homeland beau hit wife on Saturday 
n^ Md lie cnn*t get oi^ there riiouklbe— and it thoold 
aolbeibnied therefor the diitfictjuatiee to type up 
a rnmffiiint or die pofioe to ooane^in mod uy» "We're 
jjllhig M muk oftn of here until everybody coob down 
^ Ae geli tieataent at the hoq^.** 

We M embanatthig I dunk, an ttiAdr 

potidon when a woman calk. . .on die phone and the 
tayt, ^y hnrfiamLia betting jne," JBdahe k tcrearaing; 
lodt are tcrcaming in the backgroimd. AO of a tudden you 
hear terrified acream, and the phone it jeri^ed off the mil. 

What do 1 tay to hef7 The police officer here Itno wt I can 
cafi hinL I may beg Idm to go but, jutt go out and tee 
foii^ on. So a day or two Uief, theV taken from 
iht rapilai; comet to our office where we tee a very 
badly brwed and battered woman who wat not able to 
any h^ that night, and it ia frutlradng, and 1 think it b 



A severely abuied wife cannot wait until Mon^y mom* 

Although the criminal law in IVnns^nnia pro- 
vides few tods wHh which district justices cm 
fashion immediate remedies in the nbseiiee of an 
arrest by the police, ^the civil Uw offers scMue 
strifsmT Under the Protectioo From Abuse Act,"* 
district justioet may issue fmtoctt ve orders evictiBg 
abusers from their homes and prohibiting them from 
further abusing dieir vi^ims.^ The justtoes* jurisdic* 
lion under die act is limited to weekends, ^M^en tibe 
courts cf common frfeas are not in session.'' In 
practice, however, few district justices exerdse even 
that limited jurisdiction. 

Some justice may feil to use the Prote^ion From 
Abuse Act because it is rdatively new and they do 
not yet fully understand how to me tt,"* b^ many 
dittriot jttstkM do iRH use the act became judfes m 
their countieft have instructed them not to do so* 
Justice Shcemaker, fof eiample, testified tiiat dis- 
trict justices in her county did not h^idle casoi 
under the act f(»* that reason: 



Counsel. How did you come to know that you were not 
to handle it? 

c 

lusTKB SffOEMAKEa. Thote were the judge*s orders. 



jMtice Siooiaker testified that before the biw 
was chang ed^ dterict justice could issue a warrant 
and have the ibtaer ^'pidced iq> and put in jail until 
he cocked cff.** She saw this as ''a rdadvely 
meqien^ way to dt^dse of a wife beater/*^ Now» 
JK»wev», ^hen a abuse victmi seelcs help in an 
abuse case, there is little under the criminal biws die 
<fisttict >»tioe can do expeditiously. Ttus, according 
to Justic e^tognakCTj^ rgw lts in the reluctance pt 
vi^intt to inWale or fcdlow through on charges: 

[We are hearing fewe^ severe abate catet. . .because 
dKy Udnk, ^'Whsi'i die use? We can*t §ei any hdp." 1 
know they call the police. The police lay, **Sce the 
anagiatn^'* ^Miatcan 1 do? As a distriet ms|^straie, what 
caa 1 do to hdp the womn who^ being beaten when at 
fbtt 1 have %o ^ the coaq^adit and dien call the district 
^ttmey Ibr approval or call the judge who may tay, ''Oo 
ahead and take die ooanphunt See me Monday morn- 
ing**. . . 



Counsel. Okay. Do you know if that's die practice hi 
other luntiesornot? 

Ji^H^ -Shocmaker. Some counties. 1 beli;;ve, firom~ 
behtg at [district juttweltdK)oL^^ddstprh9. . jomeof 
die district jttstioes wm using Umi wtntfaerrwefendt;^ 
assume thst it it the president Judge's choice. He makes die 
decision,^ 

Robert Frederick, a pdice oonauhant and former 
po l ice captsan wh o devdoped a jdi ce t ratmng 
jm^ram feu" the ^enns^vania Coali tion Agaimt 
Domestic Violence, resj^onded to this testimony as 

follows: 

Not being a lawyer 1 don't know how to go about gMhig 
judges to obey die Isw, but I kno^ a number of them ibm 

1. . .listened to a district justice here tay that the Judge 
was ho^ boss, and he had tatd the thoukln't vm4b^ 
Protection Pfom Abuse Act. Het bom, it seems to me, » 



Mabei Sl^otaitkrr, tetdoiony. HarHsburg Neari/ig, pp. 204-05. 
lbid.,p.2ia 
Aid., pp. 210-11. 
« 31 Fi. ^ Aaa. f 10181 (Purdoo 1978). 
UL. |Aj8i(sKlH3)* 
UL. 110188. 



*• Wnsmoa^TettimoBy, Harrit bt if i MmHH^ p. 77. 

See, fbr ewaple, Edwia Prownfeher, tcstimoay. HarHsburg 
Heormg p. 204; Joseph ReMttmp, testimony. ihrrMnri HmHig 
p. 209; sad Farber TeHimoay, HarH^rg H§af^ p. 30. 

^loer-tker Tettimony, HarriMmrg Hwrtnt P- 1^4. > 
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- Imt to ofllce. tad 1 don*t tUak «iy 
or ippoiMcd cjArlal hm • right to tell her 
H IM tiK faw. The hw ^Kcilicilly provides 
10 ^ eetei the WMkewl. . . .9ie h^ [the 
wc *iiaett.^ 



ft^m Cttrk, pok «kI court UaiioD for tl«. 
flBMiyhfiiii Coe^oa Domeitic Violcficc 

iw tMlia etoi the dMItaiHy be eaoMBtered tryint 
to pewd i dinrfcl juatioci to chanfe die way tliey 



Mr 



10 

erhdwdi^ 
feint to 
f 



^^rMng to 
hoROdoiM. They ere 
ooweieMd ten then 
eeeOeiewpeadifte 
to Mlom to (et 10 die 
goili «o have to do that 



mdj^tiom of the to Arizoita 
to ihape an nmodiate 
Althoogh they may 
: is a crteiad caae to r^iide Mray 
( a pnebkl ooadtoklB of frieaae, they do 
Ljhii^Mttofl^f^ iM|e ffcfK^w ofdc w» ndii di 
1 mpifa die daicada&t to igftah ftom further 
and rriea of oo«t provide for a 
to he ideaaed peitdiBt trW on hie own 
wi&Oirt po«^ a money bond* tttdeee 
10 i^petf itt oourt w^ten r^ 
L<* Hie means ^ a magiitrate tey not keep 
in^ by eetdng a ld|f ba^ >^ on the 
lo^victta. 

I and controverahd option available 
and JflBdooe of Ae peace kx 9pomt 
ii Ae peace bond. (Mden I^Anaon, a 
focmer Jndfe from Newark, New Jeney, described 
dif peace bond aafeflowfi ^ 




iitte 



w m edy dwt is ia s p sd l y a^^ilable ia some Snto 
hond. T^ reamdy is awlsUe in 
m, wheie^ efbctiveneSB is geaer* 
to he iKMeiisieat. A peace bond is a surety , 
a bond wWdi is isqioeed ia a quesi-crimiaal 
It is rarely used end when imposed, the 



•oney is fsejfi posted: UsneDy. the pence bond hm not 
been fliBy ejipiof ed. 

Anodwr problem is the p oss i h is coastiftitkwaJ vkrfrton of 
whan 4m persons an arrssled or put in prtac^ for 

^ Kebsrt IVsisfki, »*<tinmBy. ilMMeif lf«wtfiii^ 211 
^ eiQvsr Clukt tsniUKN^f H&nitbtifg^ H^^iH^ p 21S« 
« Aris. Kev. Sttt|l^-IM7(tf7^ 
^ O/lnkisjs 1tsHsiiBi> Csamfnffaa, p. Ml 

Alls. Ib^. Stst 113-311 1 rifTD. 
« kL 113-3111 



aonpeymeat of these bonds, they are not provided the 
right of trid 1^ jury, i^en they sU^ unequal treatmmit 
of persoiu not able to post Uiese bonds. And also whether 
or not a quesdoa of douUe jeopardy Cerises] when a later 
conviction of abuse is ooachisive eiddmm of the 
violatkm of ^ effoct of die peace bond.«« 

Under Arizona's pea^ bond status a person who 
has *Hhri^ned to . commit an crffenae agatnat the 
pdrson ot property of anodier^^ may be tn^iired to 
poet a money bond up to S3»000 lo keq> ^ 
pMoe.^ If the person lat^ is convicted of mi (Mfonee 
amoufltiov to a breach (rf die peace* the oonnty 
attorney mm initio action upon the bond.^ The 
peace bond is not s^^enforcnif. and ^ eonnty 
attorney m Pbomdi baa adopted a policy <^ not 
imttadng actions undm' the peace bMd statute.^ He 
eipimned die considerations b^iind dds pdicy ns 
fdlows: ^ 



When we fot die peace bonds, we found that [in] the 
m^ority of diom esses, diet die indtvidaals whp had dw 
peace bonds against them moved ri^^bacfc in or coi^ 
ued lo gve with the womai, or rte continued to see Mm, 
sad wottki never leport to die police diat the was being 
harassed drdi re s tfttcd or bothered undl perhaps she wm 



^qto Neeley, coonty attcmey ftom Tlicsont 
teedfied diat iddio^ his trffice bccnifooatty inidid« 
ed proceedi ngs mid^ the peace bond atatnte, he 
fonnd it to be ioeffoctiw and oppremive to the 
dmshfe hmtend. vi^ is abendy imdm* an emotional 
s^rai tet limy prcmqit foffbmr dnne."* 

Ji»doe of the Peace Rqqakl Johnson does not 
agree. He is the only jostice (rf the pmice hi Phoenix 
to nee pence boncto*- and be sees a nM for dim m 
cases domestk vkrfence.** Invokhig the peace 
bcwiatatttte makes k pomiUe ton a ju^kse of dm 
pih^ to provkle a forum in whidi n battered 
woman does ^ have to retain an i^tomey, pay 
coort coats, or get involved with die police os the 
imae^ttor's crfRce. Altfiott^ a peace bond may not 
stop a perton bept on haming another, it does 
pnnrkle official condmnnation cX abusive conduct, 
* which nmy deter further violent bdiaVkur. So long 
u the amount of the peace bond not in excem <^ 
what the abuser afford to pay, it does^^q»ear 

•* 113-3119. 

** Chsrtss Hydft, testtmony, Phomix Hmrb% p. 99. 
n»id. 

^ Neeley Tenimooy, flumix Nmrtng, p. 219. 
R. Johfttoo Tesdaway. Phatnix HtaHng, p. 139. 
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m be iwnfrfiMray apptmm^ Smidce SeUxBttm, tot 
exifl^ fcpof^ dial lie flOMratty aet die imo^ 
of die toact it fS or S10.«« He tentfted tlitt wHhottt 
Ike peeoe homA he woold l^ve no way to 



INe §01 to Miiiiie tke ptaee. r ve f(M to pet dcmm ever^ 
fieiead fln^ jad ceeftoMdoa k the GOWMMity, M 
do yoa do k whea you're strapped with oac tool, md that 
li a paaea hoad dMt peopk in die hi^wr levdi m layiaf 

P4i 



Bat . .dMfitheontytooiaialPdMirvefDtloi 
dttpeaeewiMn aiy peo^n^* I den*! Itnow how n^crior 
eoait jadpet fer] eity jad«is omaH M iteat do a wlic 
\fUkmt§ I doteow that JFft ne iahtwaHy coao afae d 
heaame we. . m die qoam dwtlm hi die atighbor- 
hood, and daey ran inlo ai fer pnna^on.* 

bfehiig tte 'Crteiial 



i « ahv^ wooan tame to die l^pl system 
lor fii^ tbere me ieveral ooaiaes of acdoo she may 
kikm^SIm msf IBe crfmaat ^^ea; or, depenrthig 
on te^ms in her At may sedi a dvU 
* div ot oe or a pto lec dve ocder. 
Bi^ of ttek avoraai offim some advantafm to die 
vl&amt attd e^.im Aawtedn. The iMnre of a 
viirttff*f s^&ndbir detfr^ifaiff what co trt bii fflfV"* of 
I k ta^ii a^Mbte fisr hor. 

f ff fcf s ' c riaiinsl remedy 
Ae we^ sevml 
proaecrton may serve 
Ansei fffM^ li pmrishee the 
iMoreovef > m kmg m 
he is wahle lo abaae 



tf a haiieibd 
ai^hir^ahaai 
fteioii* -^neoesrfU 
ae a deiatrent io 
ahaaar Ibe his ^^olenl 
dm de^^st ie 
his viedm. In jPsnnaj^vMiat^^ndte Dale i%ii|Mt» 
praiidrnt jn^e of the niaih jadteial diitrklj Icstilfcd 
th^ m Ins opWottt criaAial raa^to woe elfecdve 
tsd^&^i^spoaae abase: \ 

\ 

{Qa a ^imW case, the eoaii has the po^ of sasp^mUBf 
tadenocv pending eom^ianGe witt oenaia Miiaiittom, 
tfid, tfdmisa viohaiQa of thorn oQadttldni,thsa«jsil 
ssalsncs osa be haposad; aad pattiag people ht jd| is a 
prs^Q^ sflfis^^i^^s ^^f9^ of stopping theaj fto^s e^m^^^^dag 
vlolsapr ** \ 

Judge Atan Hammond of the Pboemi Mok^c^ 
Omiiaatdled that even wMioot a sentence the 




Coart, 
bnsfvicw)i 



TsMaoay. MsmivMsf^ p. 119. 



criminal prooem can be ^ective in abuse 
through the ase of tmitt <tf probatim: 



rm a very strong believer that probatida can b^s a very 
effective tod ta this paiticttlsr mu Incarceratioe is oaly 
tmp or sry t sad even if sotaeone were to receive the 
amianan scntance on a ttisdsmmnor, Oe/d be ottt in liO 
days. T hie s^y sar term of probatioa bm a lot flme 
flodbttty evaa it dom tadode a Jril ssatoioe, bat ia 
order to mtkt dMt aa effective term of probation, yoa 
have m have an efbctive probaooa dqiartmsnt" • 

~JS&6¥e use of the criminal procem wm dted by 
Del Martin, noted author and expert to the area of 
battered wwien: 

Aa isAovadva ,^dp m Itena*'^ IndittMt hm aamad dM 
wife/victim h^ iMib^s probatiott ollloer. The radoaale 
is that the man woa*t hesitaie to beat up his w^ but he 
aught thhdi twiee about beataif up aa oflloer of the 
court** 

Although there are clear advantages to filing 
criflunal iBhaiies» crtmtnaf rmnedies have many^ 
inherent drawbacks dial may deter some battered 
woaien from pmsuing diem* The crmdiml pfooem is 
» slow o n or ^ tf die abu se r k xdemed-oe^dl- 
pending ^id, die vicdm may be sid^ to renewed 
attadtt. Ift on die odw hand, ^ abuser is hiotfo^ 
ated, it may mean a km of incomie to vietto nd 
har Gldldfen<--te addUdoo to dm obst to Ae fitftt^ 
attorney wd oomn Issa. 

Several wHnrmr^ espfmaed a tedt of confidme 
in the cfifliiinal route* Legal services attorney Edwin 
I^owi^^er, fbr example, teatdled;. 

Prior 10 pasMjge or the Proiecdoa Prom Abum Act, 
the crittiaal lamsJlei were realty the oaly thing that aa 
viedm iMd avaMfale to h^, and far a udAe I wm 
_ dwt dw flis c o nc urtW diaffssi l^e the 
: di^pes aad Ida the ahum petition and parsae 
both of diem fer dw bandto of esdk Oar eiparieoea widi 
the criniad chafgrn wm not ver)^ good^ftaaltty. 

OAentiaMt a criadnal cf*«npUat woaM be filed and die 
district Jm^ woald dwn Isn die victhn, All ri^ well 
imi» a samms snd nwd it out 10 hbn.** but it eouM be a 
hfM of sevcrel days btim he even feoeivm aiqr evideaoe 
dud erhnlMl p ro i e cud o n hm bem ooaiaiiiacied, Md 
(holBg ttris dme sB sorts of violM b^vior coidd be 
hsppdidng, or die elfe^of it oould be greedy dfaiiirished,^ 

^ P als n^hat > isniaMay> Hnil it ai f ifes^ p. 109. 
ITesdMuy. MaaiixiSfMliiia P* 137. 

rlMBMay.lfaniikMf p* 199. 
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Tke ct time bdtweea the filiiig erf* charget 
iftd Aetmlca&benrtMtMrtial. Judge Hardd Shedy 
of CunberitfKt Cottnty • Pemityl vinaa. ettimtted that 
ft mi0A te 3 or 4 mooAm beftm a mimiial charge 
fcr wtfi fcacbed his coortrooot** A witneaa 

told ^ qomiMm'a New HampaUie Advtac^ 
Cowmktec t|iat uie h^iae is miKtemcaoor aaaault 
WW 3 MMha to a ycar.»* In the District of 
Assist U& Attorney 0<»doo Rhea 
tented ttee tapses as fcdlows: 

It iMd 10 take ji yew to get a niidemeafiQr to trial BOW it 
tefces eriy two to thMe noiidii» bemisfc . .the oourt set 
up a Mw cast ssil gnBiim lyitm that deleytei sti 
p w ra se m posMoas ittead of the ptevtoii rsndom 
jm^mtm lystsw Now abottthatf die casss pending are 
lwdT«hr^jWr^nd^h?ec-^^ of the caiet are less 
thaa km aio^ht old.^ -~ — , 



Jodge OcddM Johnson pointed out some prob- 
lesBS caus e d 1^ ddays between the vkient incidoit 
anddietr^ 

So h is. . > h Bp 0f <> n t to kaow wkvi your tigt^ are or 
you ou^ lo be doqig at the time in which this 
mmn and whedw or not yon ahould-^ye, 
b or a«igh^>ori, or take picti wes or ttinp oflSirt^ 
So dttt % in eim. your case be brougte to die 



I h ttkes a wyie to ge^ dm— that 
you sdB wffi be itrfe to refer to iilMss or visOtle iiyuries 
tHit you f«oeivad» rather dan talk about somediing diet no 
one can see* th|^ Judne aut*t see, die proseraitor c«i't 
see. and dtt tateMlwiU allege ■ever were oment* 

Que of the chirf «)niwbacks to the criminal route 
fai abuse oases is ttie &ct that a mm arrested, r<x 
Us spouse genmlly j related abnost 



Most ssssolt people wiU initially be able Uy make 
bail. That is a proUenit but you can't put peof^- away in 
Jail pmiing dt^ioeiticNi of a criminal charge.** 

Although one participant told this Commissicm's 
Connecticut Advisory Committee that ^gh bail 
was set at the^ time of the bo(dung in cases when the 
man was likely to return and threaten or continue to 
abuse the woman,**** othm disagreed, saying that 
**dlfenders were routinely released on low bail 
regardless of potential danger to the victim.**** In 
Phooiiji, shelter dire«^r Joanne Rboads testified 
thM if ho- cliento pressed charges againsf^^ thblr 
abusers: 

usually the man was out on bail in a very short period of 
time, an arnttgnment woukhit lake ;^ce for itoonxi 6 
-weeks, and th» womaft AMould have to live at home with 
that man until she was smight to testify against him . . 

Dis^ Attorney Bayley defended the bail prc^ 
cesSyMying: 

In facu loa of good thinp can occur if the prnon starts 
getting MBistance or help while they are on bail which is 
oft e n t h e esse al s o. Fm eiamirfe. te t*sW'a defqisr^ 
atton^ becomes involved in s case snd he ktiows he*s 
going to have to plead his cheat guihy and he knows 
thm*s a problem. He might weC have his client hiitially 
start psydiiatric oounsding. psych(4ogical eotmndkig. 
alcohol work, all tiiose sorts df tilings that wilL . .hnpiesB 
s judge who ultimately has to decide the case as to what 
happens to his client So there can be positive fk:ton even 
though somebodyis out on bail.*" 



Other disadvantages to the criminal route are the 
stigma and lorn of the breadwinn^*s income that 
tamedi^dy oo bail or on Itis own recognizance. At ^may result trcm k criminal conviction. A prosccsMor / 
tte pofa^ be may rptum hcmie ai^rier tiian ever^^^p^ before tiie Commisrion's New HampMteX 
and mww hta violent behavior. According to Advis^ Committee about the issue of jail for ^uilfy 
C^rUsk Oi^rict Attmiey Edgar B^te)r. m^ assaiknts: 
fisidatus are rdeased (m bail: 



I flad diat problem with manierers aiid rapists and robben 
and emy otiier type. You know, a person in Poinsylva- 
^ aia, eaeept for capital offenses, is oititied to bail. Tct tiie 
they g9b mate iNril* Ui^ have an Misolute institu- 
tional right to be out the street 

«* Harold SMeiy. tssdmoay. H»Habw$ Hwtn$, p. 123. 
* New Hsmpsliire Advisory Comaitttee to die US. Coauntision 
oa Civii Rjglits» gs^yfW Women and the Sww Hamfishirt Justkt 
^Mmi (Jaae l97fK p. U (bereafker cited st Ntw Hampthift 

«• Saisa mAm, ''Fsvity Uw Isnaes of die 19S0i: Bettered 
WouMa.** DittHet Lawjmr, vol 3. ao. t (September/October 
I9S0), p. SO (beitsller cited as i)6rhct I^rifTtff^^ 



Oftenttmes. Uie woman opposes such a recommendation 
because there will be a loss of financial sa|4x>rt, it would 
be socially embarratting, and lifetime scars Would be left 
on the ^hiWren and the ftunily uhit will be dw^stroyed. If a 
father is plsc«l on fircba&m, there is no counseling 
available, diere is. social «tigma» and die assaulu continue* 

O. Johnson Statement, OmsuiutUon, pp. 57-58. . 

Edgsr Bayley, t^pttmony, Hdrisburg Hiaring, pp. 95-9S. 
** Coanecticttt Advisory Committee to Uie U.S. Commisalon on 
Ovil Rif^tt, Battered Women in Hartford Connecticut (April 
197% p. 15 (hereafter cited st Connecticut Report), , ^ 
••Ibid. I ^ 

** Joanne Rhoads. testimony, Fhoenix Hearing, p. 13. 
«• Bsyley Testimony, Mamf6ttff/^«aWii^ p. 101. 
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physical or vertwl, and very often result in further 
violesoe of a more grievous manner.** 

Before the Protection From Abuse Act was 
pnaarf, the criminal justice systrai was^ only 
recome $or abuse victims in l^emisylvania. Antcnn* 
ette D'Agoatiao, a PMnaylvania State trooper and 
fonner battered woman* testified thiU criminal 
rmiidiea n^re not effective in stewing the violence 
m her former marria^: 

Thiawaa» as I might remind you M years ago, and I called 
the police once. The neighbors ^^illed the police once or 
twice. I found the police c^ficet^ came ready to do a job, 
if^ttch waa_U> Iml my husband away, and I found myself 
ia the sameposttioi) that I found other victims of domestic 
vioioK^ Ood, what's gCHng to happen when he gets 
om, hecauae I know he's going to get ouf And he did, 8 
boss l^r, and I was ahnost hospitalized after that 
brafing 

only reason I wasn't hoqxtsJized wasjbecause I was 
embarrassed to go to the hoi^ital, and they" tock me to a 
ni^^tn^ **Yes, t>ut how can I protect myself?" The 
B tt gis trate was very informative: 'Tou can have him 
merted for beating you up." 

''Oood, then where do I go from here?* ' 

''Well, thaf s a ftunily prot^." 

of course, it was, an^I wasn't about to carry it home 
k> my own fimuly. They^had been listening to it for 3 
yetfs. Fm mn they were quite saturated with me and my 
sad ^ 'ofwoe» because they had no way to help me. So I 
found the system worked, definitdy, to no corrective 
measareatalL 

You kttow» it did nothmg to help my situation. In fact* at 
that momem it made it quite wme.** 

Such expaiencea have led to speculation that the 
craniiial justioe system is inherently lUu^le to solve 
the i»oblem of spouse abuse. Acovding to Assistant 
Disuict AttcMDey. Charles Schudson, who helped 
develop a battered women's project in Milwaukee: 

If one aa^mies, in the fifi^ ^ace, ttet the criminal justice 
^stiem is 'des^ned to eUaiin^ crime or at l^st to 
a ppre h ea l d and prosecute more senous crime, family 
vioiem^nmks v^ k>w on the li^ of priorities. Afko* all, 
fiuntly violence has tittle obvious criminal imp^ beyond 
the ftn^ ttiHt It t$ difftcuh to see that family vk»l«ice in 
tMs ge ne rat io n can ooi^ibute |o crime in the next. 



« NfwHM^ahinRepon pp. 17*18 

• i^ttoiaette D* Afostino, testfanoQ^ iarHsburt Hearing, p. 22 1 . 

• Ottrles Sbkydsoa, ttatemem. Consultation, pp. SO-81. 



However, on the other hand, armed robbers tonight can b^ 
anned robbers tofimrow. . . . 

Api^hension of fiunily violence does not require sof^iisd- 
cated technology that attracU grant proposals from police 
forces trying to roodemixe theii crime fighting capaci t ies. 
The DA.S do not advance their careers by counaeling 
battered women or prosecuting misdemeanor battery 
cases. Additional attention by the crimmal justice system 
to family vicrience coukl add stroigth to othtf fmfeaaions 
such as social work at the expense of resource allocatipn to 
police, prosecutors, and prison.** 

.When the abuser in a domestic violence inddent is 
amvicted* the judge's consideration of the relation- • 
ship between the parties often re|idts ftk a sentence; 
less severe than the offense ymvSA wi^^rrant Ii^ 
Pennsylvania, Judge* John Dowling testified tha^ 
incarceraticm usually is not imposed for first offimse^ 
in domestic violence cases unless the injury is 
serious: 

(S]imple assault could be up to 2 years. It would depend 
on the degree of harm caused, whether he has a prior 
record, hew the victim feels about all those ftictors. If it is 
a simple assault where there is no serious vajfitty and it is a 
first oftdiae, you would not normally impose a jaO 
sentence, but you can. ... ' 

A lot would depend on wtelher they are now back 
^together or are jetting if^divprce. What's the fomily 
situati(HiT How <foes the wifo^^^lEd about it? It doesn't do 
much good to put the bremwinner in jidl, neoosarily. I 
can't generalize any more man that** 

Although judges may view an abuser with no 
prior record as a first offender who merits leniency, 
the absence of prior convictions rardy ind i ca te s an 
absence of prior abusive c<mduct As Phoenix legal 
aid att<»ney Leslie Nixon testifiedt **Oiie thing thai 
we have fouiKl is that the w<»nan'^ arte aeetng ia 
probably only the tip "of the iodierg, because a 
woman has to get to a point where she is wiOing to 
sort of risk the lin^Iight, let her neighbors, her 
family, and society know that she is in this predica* 
ment.'*^* Family violence researcher ^ati>ara Star 
has noted, **A miyor difference between family 
violence aud violence ccmimitted by a Granger is/ 
that violent episodes among family members teml vc^ 
occur many times, not just one time. Ai^ /Mce 

^ Dowtiag Testimony, Harrisburt Hwing, p. 71. 
Leslie Nixon, testimony, PkoetUx Hearing, p. 232. 
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begun, abusive incidents often increase in fiequency 
and severity over time/*^ Given the repetitive 
nature of v/ife beatmg and the justice system'^ 
iadsfrerent romcHtte towards it, an abusive husband 
who « beingciuivicted for the first time will very 
likely have engaged in the conduct many times if 
the past ^ j 

The Connec^iu Advisory Q inmittee heard testi- 
Qooy frooi two judges that if a battered woman's 
iiyury was ^serious*" the abuser would be incarcer- 

.>atcd.*» The Advisory Committee found, however, 
that very few drfendants received jail sentences in ' 
«the abuse cases they reviewed.*^ 

Instead «f jailing convicted wife beaters, judges 
tend to impose pnriMtion^ suq)ended sentences, or 
deferred judgments. In Seattle, for example,^ there 
were 98 successful prosecutions during the third 

. quarter of 1979, but very few abusers went to jail: 

Of t^iese defendants, 16 (16%) were isentenr^ to jaU time. 
There were 47 (48%) suspended sentence^, ova* 47 (4S%) 
deferred se nt ences^ When a defendant is given a suspcmde J 
sentence it is* based cm one or more conditions set by tne 
court If he chooses to obey the court he need neveir&erve 
the time in jail. In a large number of cases the defendant 
was ordered to counseling. In 17% of the cases, alcohol 
counseling was ordered, in 6% batterers counseling was 
ordered, and in 26% of cases some other counseling was 
ordered.^ 

In Connectk^ut, judges told the Advisory Ck>m* 
mittee that '"alternative sentencing [was] used to 
some degree, commonly probation with conditions 
such as attendc^ice at an alcoholism or psychiatric 
counseling i^gram.**^ A simikr result is likely in 
sppuse abuse cases in Philadelphia, according to 
Assistant District Attorney Jane Greensfum: 

[Bly and large, you get a probationary term, and that's 
either through a negotiated guilty plea or at tria^ and 
guilty verdkt 6y far, the majority is a probatlcoary term. 
We. . .have had some fines, some su^)ended sentences, 
some inqmsomnents. What we typically try and do is 
work out a probatkmary term that involves counseling or 
treatment . . 



^ Barbsra Star, The lin|NK:t of Violence on Families," sched* 
uled for publicatxm in ConeUiatkm Courts Review, vol. 19. no. 2 
(December 19tlX p. 11- 
" Ommctkui Report p. 14. 
Ibid 

City of Seattle, Uw Department. **B«ttered Women's Project 
StttktiGt: 7-1^979 to 9-30-19f9." p. 6. 
^ Ommctkm Report p. 14. 

^ la^e Oreeatpan, testimony. Harrishurt Hearing, p. 256. ' 
^ Hammond Testimony. Phoenix Hearing p. 1 18. 



In Phoenix, when asked what the usual sentence 
was for a person convicted of misdemeanor assault 
in a domestic violence cas^. Judge Alan Hammond 
said that lie did not believe there was such a thing as 
a usual sentence, but that probation was common in 
such cases.^ Judge Hammond advocates the use'oT 
\loog terms of probation, which he believes to be 
ipore effective than short terms of incarceration.^ 
however, he testified that the Phoenix Municipal 
Court had only five probation ofHcers, each of 
whom had approximately 1,000 cases.** He ex- 
pressed concern about the effoctiveness of proba- 
tion: 

The thikig that's bothering me now^is whether or ncK we 
can adequately treat anyone who's placed on probatk>n 
because qf the large caseloads confrcmting the probaticm 
department. . . .If we have the present capability wiUi 
caseloads 0f 900 to 1,100 probationers, 1 think you can 
envision for yourself how ineffectiv(| the individual prol^ 
tion officer might be in treating thit many probationers. 

Vice Chairman Horn. . . .[T]har^ 9 minutes per proba- 
tioner per mcmth per officer, assuming he does nothing 
else.^ 

JuDG£ Hammond. That's about it.*^ 

An anal>'sis by the Commission df the dispositions 
in domestic assault cases in Phoenix' showed^ a 
similar sentencing pattern. Incarceration was 
dered in only 8 of 90 incidents of spouse abuse 
recorded by police durigg April 1979. Nine of the 90 
cases resulted in^ probation terms ranging from 6 
months to S years, thr most typical term being 12 
months. The average fine imposed was $164.** 

Since, as a general rule, only the most severe cases 
of spouse abuse ev.r reach the courtroom, such 
dispositions tend not to be commensurate with the 
seriousness of the crimes committed. The Connecti- 
cut Advisory Committee reviewed police files in 
Hartford for the month of March 1977 and found 
"very Httle porrelation between the facts of the case, 
the criminal charge, and the actual sentence re- 
ceived** in cases of spouse abuse: 

« Ibid , p. 117. 
•• Ibtd..i^. US. 
" Ibid., p. 119. 

•* In January and February 1980. Commtsston sUfT* under terms 
of s user tgreement, reviewed all crime reports Phoenix police 
ofltcen for the momh of April 1979 and reviewed caae files m the 
cuy tnd county prosecutors* ofTices to determine esse disposi* 
tions. Commission sUfT devised the forms and tabulated snd 
snalyzed the data. 



The three jail sefHences were for third degree issault 
convtctioiw— mt!Htemr*nor chargei. (In two c&'jes. men 
went to jail for hitting women. . . .) However, sentences 
were suspended for a number of a{^>arently more serious 
felony charges, and in other 6ases, felony charges were 
ei her noUed or dismissed. These cases frequently involved 
»«ieuseofa(teadly weapon. . . .A man charged with first- 
dcgf* kidnapping received a $240^:B&e aM 9 monUis 
suspended sentence after^ forced the womaii into his car, 
drove her around, andthreatencn to kill her and her 
children. A 6>month sentence was suspended for another 
man whoAvas arrested fcN" cutting a woman with a broken 
bottle and picking up a shotgun when she tried to defend 
herself with a kmfe. The police report indicated that the 
previous day he had tried to run over her i^th his car.** 

In Phoenix, shelter director Pau. Magrath 
testified that she had only one experience with an 
abuse case that actually reached sentencing: "She 
was bruised' on every part of her body. I have never 
seen a woman so badly beat up in my life. . . .He 
was given 6 months in jail for what he did.***^ 

The Colon»io Advisory Committee to the U.S. 
Commission . Civil Rights also found that disposi- 
tions in . spouse abuse cases did not reflect the 
seriousness of the offenses: 

' ' \ A 

Women throughout the Nation complain that when and if 
assault chsiges against their husbands 4r lovers reach the 
courtroom, judges usui.*ly treat the' iuxused M^th ca- 
suoiness and/or leniency. In order to attempt to assess the 
situation in Denver, RMRO [Rocky Mountain Regional 
Office of the U.S. Commission on Civil Rights] staff^ 
rsvirw^jd the court records of 20 cases involving nv'e ^ 
dclendants charged with violating the city's assault ordi- 
nance. The cases ^vere selected because they involved the 
most severe injuries. Some cases involved injuries such as 
lacerations to the [victim's] face, injury to the brain, an 
attempt to break the victim's legs, strangulation, beating of 
a pregnant victim about the stomach, and destruction of 
the tittues or organs (eyes, ears, and limbs). The review 
snowed that the most common sentence giveA to men 
charged M^th these violations was a^25 fine. . . . 

[Most of the] judges did not treat cases with any marked 
degree of severity. F fxaomple, in one case, a judge did 
not fme the defendai ^ /en though the victim was present 
and had severe lacerations on her face. In another case, a 
defendant was given 10 days in jail for a battering incident 
that rf^fUtef)- in the voman's requiring 18 stitches. . . . 

Although the maximum penalty for assault violations is a 
$300 fme and 90 da>'S in jail, a review of the disposition of / 



Centtectkut Report p. 12. 

Pitncia MagrtUi, testimony. Phoer^x Hearing, pp. 13-14. 
» Colorado Advisory Committee the U.S. Commission on 
Jivil Rights, The Silent Victims: Denver*! n tertd Women^ugiJAi 
1977). p. IS (hcmfter cir ^ u Colorado Rt^). 

Fiekls Sutemer*. Consultation, p. 257. 



court casfcs for 6 months reveals that this maximum 
penalty had never been used by any of the judges.** 

Marjory Fields, supervisor of the family law unit 
of Brooklyn ^^egal Services Corporation* cited a 
study of nine abuse cases tried in Seattle in which 
none of the' adults, including stabbings and bjoken 
bones» was tried as a felony. Instead* the defendants 
pleaded guilty to charges of ''causing a disturbance" 
and received fines of up to SSO and suspended 1« 
moqtfa sentences. The seriousness of Uie actual 
offenses had no effect on the sentence, and none of 
the abusers weyt to jail,** Ms. Fields said. She also 
noted that criminal court judges in New York were 
reluctant to incarcerate abusers. In oive case, '> man 
wlio had ctu his wife above the eye with a piece of 
broken glass" was given "an unprecedented sen- 
tence of unsupervised •probation*. 

In «\rizona, Tu<;^ Prosecutor Stephen ^e^ley 
teitifie4 that over the years he had observed judges' 
reactiofis to domestic assaults and had fotuul the 
sentences lenient: 

I think both the p/osecutors and the courts tended to take 
the matters nore seriously when the assault caused the 
emotiohal breach and the victim was prepared to follow 
the thing through to the en^ but I think generally the 
sentences were lenient *(and]^that the perception of this 
kind of matter in the courts is probably not as serious as it 
should be.** 

Mr. Neeley nlso noted, 'The implication that 
there is or may be a double standard in the area of ' 
domestic violence is probably correct"** Several 
judges interviewed by thd'Ccmnecticut Advisory 
Committee said that they ''treated assault in the 
home differently from assault in the street."** One 
judge testified, however, that he believed the ikmi- 
tion of wives and girlfriends should be upgraded. He 
said that domestic assault had been ''minimized 
sometimes, and I think those woipeii shoi'ld be 
accorded the same rights 1}uit a strange woman gets 
when she is struck out in the streets."*^ 

By failing to enforce the laws against spouse abuse 
with meaningful sanctions* judges weaken the^leter* 
rent effect that criminal penalties are meant to 
embody. When shelter directors in Phoenix were 
asked if they thought that the penalties imposed by 

" Ibid., p. 259. 

Neeley Testimony. Phoenix Hearing, p. 213. 

Ibid., p. 219. 
** Conneaicut Report p. 26. 
" Ibid., p. 14. 
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the legil system have been adequate to deter further 
vioience fgainst their clients, they responded as 
follows: 

Ms. Lyon. I don't believe it has. I think there are a number 
of reaaoos for it First of all, there ts usually probation or 6 
months in jail. 

Ms. Rho AOS. Or plea bargaining. 

Ms. Lyon. Or |rfea bargaining, or one kind of way out or 
anodier. ' 

CoftiMnK^fEn Saltzman. In keei^ng vith mo^ severe 
peaahies» do you think— 

Ms. Maokath. I don't think it*s ever really been tried to 
see what woukl hapi)en with it . . 

In Arizona a witness testified that recidi vijsm rates , 
were high m domestic assault cases.*^ Raymond 
famas, a law professor who studied the role of 
r criminal courts in domestic abuse cases, found that 
the iHocess failed ^to serve eyen loosely 4efmed 
'ccwri^cticmal' functions" and accomplished "fittle in 
thcf^ucdon of tccklivism."^ A study of t^e New 
criminal court system also noted ^at 
recidivism ii_t_^^Jem exacerbated by the comi*s 
fiulure to penalize abusers: 

. . .53% the women report^ that their spousei both- 
ered them again within a few months following the 
disposition of the court cases. . . .Both a pmeption on 
the part of the defendant that the cour^ was not serious and 
t a foilufe on the part of the court to follow up with stronger 
wiNves m certain cases appeared to be r^ated to 
continuing harassment by the defendant. According to one 
woman, ''It [taking the cise to court] made it worse. After 
he didn't get locked up the first tnne he rnlized they'd 
never^lock him up. The first time he went to court he was 
scared. MNtst that^ when I threatened to call the police, 
he*i laugh and beat me up." Another won^n said, 'They 
old him if he did it again he would go to jail. When we 
caj^ back again they acted like they had no record of 
it''" 

Testimony sug^esto that judges treat repeat of- ^ 
fenses only scarely more seriously than/irst of^nses. 
In Pennsylvaoia, for instance. District {Justice Joseph 
Finamonti testified as follows: 

i / 

* Rhotds, EUen Lyon, im^ \Ugrsth Testimony. Fhoknix Hear- 

For eiample, OreensfMn Testiinony, Hairubur^ Hec. .ng, p 
25S; HsnuiKMd Tctttmony, Phoenix Hearing, p. 137. 
** Rsymood I. PimM, "Prosecutonal and Judicua Hsndlin; of 
Fsmily Viotence." Criminal Law Buiieti% vol. 4 (1973), p. 747. 
**'Eh.Abe(h Coanick, Jut ChytUo, and Andi!eaa Person, "Bat- 
iered Women and the New York Oty Criminal imice System" 
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The first offense, usually, the way I handle it. the ' 
defendant has the opportunity to plead one way or the 
other, either not guilty or guilty. If he pleads ^iilty» 
usually, the first offense. I will impose m S25 fme and the 
cost of the complaint, which is a total of $5 1 . 

More severe, the second or third offense. At that point ' 
even if they want to plead guilty. I want to hear what 
happened. I get into a hearing and. at that point, then 1 will 
impose a fine and perhaps jail time. A lot of times, what 1*11 
do. ni fine the defendant $100 if I fmd him guilty and 
impose a 30-day jail sentence, which I defer pending good 
behavior on behalf of this defendant. If in fact he should 
go back in the house and either fight with his wife or his 
girlfriend, bring him back for the third instance, at that 
point I would have him picked up and incarcerated in the 
Pauphin County jail.** 

If a woman drops the charges against her abuser, 
the jtrdge may treat her casAess seriously when she 
comes back to court again after another incident. 
Despite the fact that such cases are, in a sense, repeat 
offense, tlie court sometimes acts as though the 
woman has "c ^ed wolf and no longer deserves 
protection. For uistance. District Justice Paul Hardy 
testified that he became "a little skeptical" of 
complaints brought by women who repeatedly ^rop 
charg»»^ In Phoenix, Justice of the Peace Ronald 
Johnson reported that if a woman 'di^ops charges 
against her abuser in his court, he will not accept 
another complaint from her for 6 months'.^ A 
Manchester police sergei^it tpld this Commission's ^ 
New Hampshire Advisory Committee that afier 
several episodes of dr pped charges, the judge may • 
respond as follows: 

[T]he court will coma out and make a sutement like, 
addressing the police ofHcer. "If she comes in and makes a 
complaint to you about her husband anymore. .1 don't 
want you to take it.** It's more or less giving a license to 
the guy to go ahead and just about l.ill her.** 

Thus, the ^urts are quick to punish a victim who 
has dropped charges in the past, even though her 
decision may have been prompted by the ''criminal 
justice system*s lack of encouragement or by cir- 
cumstances beyond her control, such as financial 
dependence on her abusive husband. 

(paper delivered at the 1980 Annual Meeting of the Uw and ' 
Society Assdctation and >he Institute for Social Analysts Re- 
search Committee on Sociology of Law, Madison, Wis., June 5-8. 
1980). p. 12. 

* Pinamont! Testimony, Harrisburg Hearing, p. 74 
•» Hardy Testimony, Hamburg Hearing, p. 73. 
R. Johnson Interview. 
New Hampshire Report pp. 16-17. 
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In Phoenix, shelter director Patricia Magrath 
testified to the steps some judges take to avoid 
puniahing repeat offenders; 

[W]e had a client who was. . .assaulted and robbed and 
kicked tn the head and had her hand broken and all this 
,stuir. Her assailant was let out. . .on his "own recogni- 
zance"— even though he had prior assault charges^ She 
was put in jail for protective cuittody.'** 

Marjory Fields reported ijhat at least one woman 
took a drastic step when th^ court failed to punish 
her abuser after repeated assaults: 

A classic example was the case in New York City in which 
a woman4>rought charges against herfcmner common-law 
husband for beating her savagely oa five different occa- 
sions within a year iuid a half Although she had been 
beaten so severely that she had been hospitalized on at 
least two occasions, had lost an eye andt>art of an ear, her 
* assailant wfs released each time on hb promise to the 
judge that he would not repeat the offense. The victim, I 
am told, fmally solved the situation herself She committed 
suicide. 

Ciyil Court Remedies 

Although a divorce may be a soliition for a 
battered woman who wishes to sever all connections 
with her abuser, it does not end the abuse in every 
case. Some men, unable to make the emotional break 
a divorce necessitates, continue to pursue their 
victims. Some women, unable to sustain themselves 
financially after a divorce, are forced repeatedly to 
seek court orders for alimony, noedical expenses, 
child support, and social security benefits, thereby 
exaceAating an already tense and adversarial rela- 
tionship. If the couple has children, there may be 
opportunities for renewed abuse because of visita- 
tion rights. The divorce process itself can trigger 
violence. 

Many victims want to end the violence without 
terminating the relationship. In such cases, protec* 
tion orders may be more appropriate: 

Civil injunctions provide the wife who does not wish to 
ha^e her hu^and prosecuted on criminal charges or. to 
seek a divorce with an fltemative remedy that may give 
her protection. A court order directing the offender not to 
strike, menace, harass, or recklessly endanger his wife will 
in most cases be sufficient to stop the attacks. 

Much of the efTectiveness of such orders will depend upon 
the genera] public's knowledge that they are enforced by 



Magrath Testimony, Phoenix Htaring, p. 33 
Fields Statement, Consultation, pp. 213-U. 
Ibid., p. 270 




sentences for contempt. If the offen^ve conduct does not 
cease, or is resumed after a hiatus, then the victim may 
realize the need for the more drastic legal remedies of 
criminal prosecution or divorce. Thus, the injunctive ' 
remedy can be useful even when it is not successful in 
ending the violence.*** 

Asked to evaluate the effectiveness of the remed- 
ies available in Pennsylvania to battered women 
wanting to end abuse but maidtmn their relation* 
ships, Harrisburg legal services attorney Nancy 
Rourke testified as follows: 

That's the hardest kind of a case to resolve, to ^et what 
she wants, because it involves a change in attitude by 
-somebody who is out of her control, and that's hinf. She 
has no way to force him to change. . . .[S]he can force • 
him to stay away from her, she can force him to stay out of 
the house, and she can send him to jail if he won't, but she 
can't force him to change his behavior. 

The Protection From Abuse Act is a whole lot more 
effective than anytluLg I've seen coming out of the 
criminal justice system in achieving the end result of 
trying to save the marriage, but it's not all by itadf going 
to resolve that problem.'** 

Other witnesses said the chief advantage of 
protection orders was that they provided much 
more immediate relief than did criminal ^^emedies. 
Judge Harold Sheely, for example, testified that the 
Protection From Abuse Act had been a useful 
addition to the tools he had for protecting victims of 
domestic violence: 

I think what Jielps, if you can yet a person into court 
quickly, a lot of times the mere appearance before a judge 
and telling them, "If you violate this, you're going to jail," 
I think that has a salutary effect. We do see them faster in 
that type of a jcase than we do in a normal criminal case « 
that is hied. It might take 3 or 4 months before that would 
get to us.*** 

^gt. Peter Brooks, of the Harrisburg Police Depart* 
ment, agreed with this view: 

The advantage of the Protection From Abuse Act-^in my 
opink)n a great piece of legisiation^is that it stops the 
violence now, immediately. It's not like a criminal com- 
plaint where someonecan wait, hang on edge for 190 days 
for a ^ase to come to court.*** 

Legal services attorney Lawrence Norton testi- 
fied that the Protection Fiom Abuse Act provided 
more than just a quick response to the problenh 

Rourke Testimony, Harrisburg Hearing, p. 167. 
*** Sheety Testimony, Harrisburg Hearing, p. 123. 
Brooks Testimony, Harrisburg Hearing, p. 39. 
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[T]t is « <||iiestion of expeditious action, yes, but there tit 
many olher elemente to it I think, that mrke the Protection 
From Abuse Act and the ctvi] remedy laor^^desirable, if 
there were choices to be made, than the criminal system. 

. Yea, the act requires a hearing to be held within 10 days. 
That's important* very important. It also makes it clear 
- that a hearing is going to be before a judge, that we are not 
going through these initial stages ;*'here we deal with 
district justices, which in Pennsylvania means nonat|or- 
neys» and it means in our counties, the counties that we 
serve* and I think it is true all across most of Pennsylvania, 
a very unsophisticated and conservative approach to any 
new k'lds of issues and new legislation and barriers to 
enforcement of the act So ' we know, by using the 
Protection From Abuse Act, we're going to get to a judge, 
and it is going to be treated seriously in court. 

In addition, I think the people's reaction to the civil 
process as opposed to the criinina] process is different. In 
either case, we're talking about the judicial system getting 
involved in some family life of some kind, and that's a 
difficult step for anybody, but I think it is much easier for 
people to know thtt the remedy that they are going to 
* pursue is not only more flexible and broader rehef can be 
given, but that it is civil in nature; it*s not criminal in 
nature, just by th>? terminology used; and diat the result, if 
successful, » not necessarily going to be putting somebody 
in jail. 

It is not necessarily going to be deprving the wbn^an and 
. the children of support that the woman and^'children may 
need, if successful. If unspcci^sful, it is not affected at all. I 
think there are many aspects to the Protection From 
Abuse Act that make it far preferable to using the criminal 
process as an altehuti ve. 

In most States, protection orders are available 
onty during the pendency of a matrimonial'action.^*' 
In Arizona, for example, a protective order is issued 
aatofllatically when a petition for legal separation or 
dissohition of marriage is filed.^** This automatic 
protective injunction, of course is not available to 
battered women who 'are not married to their 
abusers. 

In Pennsylvania, the Protection From Abuse Act 
is not limited to married victims, and it may be used 
whether or not an action for divorce or legal 
sep^ation is pending.'** The act does not apply, 
however to people who formerly lived together 
unless parties retain legal access to the resi- 
dence, has caused problems for some battered 
women, according to a shelter employee: 

Norton Testimony^ Hamsbuff Hearing, p. 136. 
Ftctds Sutement. Consuhation p. 268. 
Am. Rev. Sut. $25-315 (AX IXb)(Supp. 1979). 
35 Pa. SUU. Ann. §10181 (Purdon 1978). 
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[W]e*re experiencing a gap in the act. . . .[A] judge won't 
grant an order if the parties are livii apart. . . .[I]f she's 
moved out but he still is harassing her and abusing her, she ^ 
can't use the Protection From Abuse Act, and she has to 
seek other remedies, some of which are criminal, and I've I 
already spoken to the fact that criminal procedures don't 
work very well in Lancaster Coifnty for domestic issues.^** 

Another factor that may limit the accessibility of 
ptoXfCiiOTk orders for battered women is the cost 
James Keenan, director 'of Community Legal Ser- 
vices in Phoenix, has noted: 

[0}ne of the realities is that if you don't have access to the 
system, whatever remedies the system might have are 
really meaningless, and for li^ny of ^ low income, 
irrespective of the type of legal ^problem they are attempt- 
ing, to pursue, access to the iystem at the initial level 
becomes the issue. And unless that is solved, the system's 
remedies are not going to be meaningful."' 

Lois Kermott, director of the Community Legal 
Services family law program in Phoenix, testified 
about the barriers erected by incidental charges 
associated with obtaining and enforcing protective 
orders: 

[U]nder the rules of civil procedure a petition for a 
contempt has to be served personally on the respondent, 
and this is a charge which our clients have to pay, which is 
the service of process, and it amounts to S25 to $30 and 
our client is usually not working at the time and, if her 
spouse is beating her, he usually is not financially support- 
ing her. 

In addition, she also has to start her divorce proceedings 
[in order to hive the at. tomati^ injunction issued]. She also 
needs certain sums of m iney, which are $40 for the filing 
fee and another $25 to $3v for service of process, and there 
is possibility in the Man<x)pa County courts to get the 
filing fee waived or deferred, but that also takes time.'** 

Despite the fact that statutes in many States 
provide for protection orders in abuse cases, many 
judges are reluctant to issue them. In Pennsylvania* 
for example, some judges have exhibited hostility to 
the Protection From Abuse Act. Legal services 
attorney Lawrence Norton testified about his experi- 
ences with the act in Cumberland County: 

Initially, had problems with the judges even accepting 
petitions. We not only could fail to, in some instances, get 
an order we would ask for; initially we got petitions back 
in our office, judges refusing to have them filed, not saying 

Farber Testimony. Harrisburg HeaHng, p. 30. 
James keetum, testimony. Phoenix Hearing, p. 165. 
Lots Kermott, tesumony. Phoenix Hearing, p. 165. 



Ihey wereti*t going to have them <tkd but sending them 
back and asking quettions and making objections to the 
petitioii. . . . 

The expresa reaaon for refusing to accept them was the 
statement and policy directive and intnpretation by the 
courts in our county that it wasn't needed; there- were 
^olli^'ways of caforcmg the rights that were attempted to 
be raforced by the petition, and that those ways were 
more desirable than enforcing the Protection From Abuse 
Act ... 

After we stopped having problems with having the 
petitions filed in Cumberiand County, there was a period 
of time when we had some problems with having hemngs 
set within the statutory period. Usually, it woukln*t go 
beyood a day or two after, but the courts were not setting 
hearings immediately under the express provisions of the 
act. 

I think— it b clear to me that one of the reasons for that is 
the courts resented the legislature in effect setting out a 
staitute that required them to give court time to these 
matters, and that was one of the ways--all of these things 
are some of the ways the courts respcmded to that. 

)Ught now we're not having problems with the dates being 
set within the confines of the statute. We are having some 
pfMem with interpretation of the statute,'^ and we are 
Jiaving continuing problems with enforcement and instruc- 
tioQs and guidan^ that the courts are giving within the 
county on enforcement."* 

In New Hampshire, a domestic violence task force 
surveyed judicial and police attitudes and found 
some judges to be "^openly hostile** to that State's 
law providing protective orders for battered worn- 
ea"« The director of the Sute*s only shelter for 
battered wcmhoi said the Protection of Persons 
From Domestic Violence law^^* was "ineffective in 
a significant number of cases bec^ause of hostility or 
misunderitanding on the part of those who mu$ 
enforce it***^* The shelter filed a formal complaint 
against one judge because he refused to grant a 
restraining order and was reluctant to issue orders 
for shelter residents."^ 

Sofpt New Hampshire judges hesitate to issue 
protective orders when the victim "seeks an order 
well after an attack has occurred but from a fear that 
another beating is imminent.**^'* 

>» fk^nottTtildnMCmy.HamMbufgMearing, pp. ISI-52. 
*^ New Hsmpshire Advisory Committee to the U.S. Commission 
on Civil Rights, **Domestic Vioteoce Reform: One Year ^ 
August 1980; p. 6 {hereafter cited as New Hampshire Statement/. 
N.H. Rev. Stat Ana. |!73«B. 

**New DomestK Violence Uw Working, But Not Too Well** 
MamJm^ Vnkm Under. Aug. IX 1<»80. 



Marjory Fields, writing about a New York fami]y 
court, reported a related problem: 

Judges avoid making decisions by issuing '^mutual orders 
of protection,'* ordering each party not to harm the other. 
This has the negative effecu pf hokling the woman equally 
guilty for the beatmg she suffered and relieving the wife 
beater of re^ixxisibility for his violence. Allegations of 
battering are viewed ^ shams used by wives to gain a 
weapon to achieve control over their husbands. 

Some judges are reluctant to grant any relief. A woman 
who had been beaten f/equendy during 18 years of 
marriage sought an order of protection in Brooklyn 
Family Court She decided that she needed help because 
the bntings were getting more severe and more frequent 
The judge told her that he was not granting her an order 
of protection, even though the beatings were not denied 
but only minimized by her husband. The judge ordered 
both parties to go for counselling. The woman protested 
that she had tried oounielling, but it did not work. The 
judge was adamant The husband fdt vindicated. The 
woman sued for divorce because she believed she could be 
safe only if she no longer lived with her husband. 

This woman said ^ felt that the judge was more critical 
of her failure to take action against her husband before this 
court proceeding than of her husband's violence. The 
judge's attitude was, "^If you never tried to get help before, 
then I will not try to help you now." Her years of sacrifice 
and suffering to keep her family together were being 
turned against hei". She was treated as the culpable party 
for fulfilling the role of patient wife and dutiful mother.*^ 

Even in those jurisdictions where protection 
orders are readily available, some judges are reluc- 
tant to use creative^ provisions that isre allowed, but 
net specified, by the ktw. In the District of Colum- 
bia, for example, propbsed revisions to the Intrafa- 
mily Offense Act*^ would expand the language 
spec]fyit;g additional types of reUef because **j^ges 
freqently have been reltictant to order relief not 
authorized expres^y.*'^*^ In Pennsylvania* legal ser- 
vices attorney Nancy Rourke testified that although 
the legislature intended the Protc^ction From Abuse 
Act to allow the court to order counseling or 
alcohol treatment, the judges in Dauphin County 
would only issue such orders based on an agreement 
worked out by the parties or where a previous order 
had been violated. Mpreover^ an abuser's agreement 

Ibid.; New Hamfishirt Stakment, p. 6. 
"* New Hampshire Statement, p. 7. 

FiekU Sutement, Omsultatkm* PP- 258-59. 

16 D C. Code« Ch. 10, {16-100! et seq.: PX. 91-338. 131(a) 
(July 29. 1970). 

District Lawyer, p, 52. 
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to attrad counseling was not enforced with a^findiog 
of coatonpt if he failed to attend.'^ Edwin Frown- 
felter» a legal services attorney in Cumberland 
County, testified that there was **definitely an 
attitude in our circuit that the Protection From 
Abuse Act will be enforced to die extent that it is 
mandated and no more, jand apparently maybe not 
even to that e*tent.">»» 

At the center of the controversy over whether or 
not protection orders should be provided for bat- 
tered wcMnen is the reluctance of many judges to 
is9ue such an order on a temporary, ex parte basis. 
On this basis a man could be excluded from a 
^ residence to which he would otherwise have legal 
, access and *vould not have an opportunity to be 
heard until after the order had been issued. In 
Arizona, Judge Irwin Cantor describciid the proce- 
dure by which protective orders were issued in his 
coUit and testified on some of his concerns about the • 
prc^rkty of excluding abusers from their homes: 

^e feel that a threat is not enough. Th^ h^ to be an 
actual Asault before I exclude, and the reason is [because] 
of the Cottstitution that all. property here is community 
property with the exception of gift proviso; | won't get 
s into those, but if the p ^perty is community property, each 
has a ril^t to live there. 

And so if you're gcMng to take away a constitutional right 
of property, . . or the use of the property, which ts an 
inherent part of the right of property, there has to be 
something, for lack of a better designaticm, amounting to a' 
criminal act before you're going to depnve one perscm 
from the use of the property. ^ 

In Pennsylvania, objections to the Protection 
From Abuse Act generally centei- on due prpcessr ' 
considerations. Many judges criticize the act be- 
cause it allows alleged abusers to be excluded from 
their homes temporarily without a hearing. Some 
judges also complain that the section of the act 
providing that an abuser who violates a protective 
order can be jailed wi^out an opportunity to post 
bail is constitutionally suspect. President Judge Dale . 
Shughart testified that he seldom if ever granted ex 
parte protection orders and described his reserva* 
tions about the Protection From Abuse Act: 

Judge Shugakt. It seems to me that where the circum-' 
stances are so severe as to justify an ex parte order, which, 

**• Rourke Testimony, Hamsburg Heanng, p. 161 
. Frownfelter Testimony, Harrisburg Hearing, p 20S. 
Cantor Testimony, Phoenix Hearing, p 120 
ShughAil Testimony. Hamsburg Hearing, p 106, 



in my opinion, might be questionable as to due process, 
then the use of the criminal proceedings is the one that 
should be utilized, because, if a warrant were issued and 
the defendant was picked up, he has full rights to an 
arraignment, he has a rigltt to have bail fixed, and he has 
other rights. For any individual, as a judge, to issue an 
order based on somebody's affidavit excluding that indi- 
vidual fron^^his home, this is a very, very drastic situation 
because I think the individual excluded from the home also 
has constitutional rights that have to be protected, so that I 
am not favcmble to granting exclusionary orders except 
under very drastic circumstances, and I don't know that 
I've ever signed cme. . . 

Coi^SEL. Do you feel that there are the ^e due process 
questions or constitutionality questicms that you referred 
to, do you feel that type of question is presented where an 
^ parte order is sought directing the husband not to abuse 
the wife Anther, where the question is not one, in other 
words, of excluding the husband f^om the home but 
directing him to take other actions with respect to 
refraining from harassing or abusing the wife? 



J^OCE Shughart. . . .1 see nothing wrcmg with telling a 
man he isn't supposed to beat his wife.*** 

When Judge Harold Sheely was asked whether he 
had the power to enter preliminary injunctions or 
temporary restraining orders on an ex parte basis m 
ordinary civil ceases where he was satisfied that the 

* requir^ents had been met, including the likelihood ^ 
that irreparable injury would result without the 
order and that there was a probability of su(5cess on 
the meritSt he responded: "[W]here you can satisfy 
the court that there is immediate and irreparable 
injury^, Yes, we can sign a preliminary injunction ex 
parte based on affidavits."**' 

Judge Shughart testified that his main concern 
was that ""the individual whose rights were going to 
be affected by the order certainly has a right to be 
confronted hy his witnesses."*" He testified that 

. once that is done, he would not be reluctant to issue 
an order: ''I (lave no hesitancy in imposing an order 
of any type after I hear the testknony."*^ When 
asked, however, if he had any problems with 
excluding the husband from the home after a 
contested hearing had been held or if he believed 
th^t Constitutional questions arose only in an ex parte 
situation, *Judge Shugart responded: "You*re asking 
me for a legal opinion on something that Tmay have 

Ibid., p. 107 
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to ptts opoQ aometiine and' I won't attempt to 
mswer ib$L I don't know.**"* 

Judi^ Jc^ Dowling also testified that he thought 
the l^cHectkm From Abuse Act was **constitutional- 
ly sospept**: 

[0]a nere pettliou you can eiclude a spouse from the 
hone, p^ Ma right out He doem't have c chance to tell 
his side of the story. It nuiy be a totally (Cerent picture 
Miiett ^^get into court. ... 

NdnnaDy, in court, when you come in With a t)etition for 
SB €x p0ru injunction, you must put up a large bond. Yoo 
amt have a very, very extraordinary case to get it ex 

♦ 

Although he-voiced doubts about the ProtecticHi 
From Abuse Act, Judge Dowling testified that he 
isaued cmkrs under it: 

WeD, a law is presumed to be constitutional. I can't 
dtsregard the law. . . . 

I ha^ ray own feelings about a lot of the laws. I nuy not 
like them* I may be concerned, but'my first duty is to carry 
oyt the law, and until an appdlate, court says an act is 
uacoflstitotsonal, itis constitut^pnal *^ ^ 

Michad Irey, a special master mppointei by the 
presidait judge in Columbia County, Pennsylvania, 
to issue protection orders under the Protection 
From Abuse Act, abo testified that his reservations 
about die conatitutic^ality of ex parte protection 
onters did not prevent him from issuing them: 

I have some reservatiotts with r^tfd to. . .denial of due 
process; however, my rationale for executing temporary 
orders is the fact that the hearing is schedi^ within a 
retotivdy short period of time, and on that basb I will sign 
the temporary order if the allegations in the petition 
support that type of relief.'** 

Legal services attorney Nancy Rourke testified 
that she did not find the ex parte provision constitu- 
tiooatly troublesome becau^ the fiiU hearing b held 
quickly. She also said that the abuser*s property 
rights are limited: 

(Y]ou don*t have the right to use your own property to 
sssaiilf someone dse ot f^ysically hurt someofie else. That 
is a standard k^. principle. A neighbor can't use his 
property to harass or b(^her a neighbor. . . . 

»• Ibid,, p. 109. 

Dowtiag Tcftifflbny, Mahisburg Mtaring, pp. 69-70. 
« lbid,/p. S3. 

Michael Irey, iDtimony, HQrrisbur$ Hearing, p. 138. 




The State has the power to put restrictions on peofrfe's use 
of their prcH>erty. The Sute has the right to provide 
ftf otection for another person who has a ^al right to be 
^in that i>roperty. I dcm't have a question with the 
oonstitutiottahty of it 

Barbara Hart, a legal services attorney and legiala- 
f 'c chairperson for the Pennsylvania Coaliticm 
Against Domestic Violence, testified that she was 
aware of criticism that the Protection From Abuse 
Act was unconstitutimial: 

Many judges have said to me, "I do not intend to enforce 
this because it is unconstituticMud,*' and t said, ^'Your 
Honor, it's» the law," and they say*that they believe it is 
uncrastitutional and do not. 

One pre^dent judge in a rural county has informed his 
bench that they are not to accept any filings because he 
believes it is unconstitutional, but it has not been declared 
ao."» 

Ms.^Hart defended the constitutionality of the act- 

I would suggest to this dbtinguished panel that it is not an 
unconstitutional act . . .Due process simply requirles 
notice and opp(»tunity to be heard. 

This act provides both. . . . 

rW]hat this act is saying b: "If you abuse your spouse, you 
have the right to notice; you have the right to a hearing, 
but if it is found that you have abused your spouse, you 
will lose, for a temporary moment, the right to live in your 
home." 

We are always balancing two rights: We are balandng the 
right of someone to abuse and the ri^t of someone to live 
free from fear of ckmstaht harassment and physical vio- 
lence—and I do not think we will ever find this act to be 
unconstitutionai.*'* 

Several witnesses testified that the issue was not 
whether the act was constitutional, but bow judges* 
perceptions of the act affected the way they en- 
forced the law. For example, attorney Lynn Gold- 
Bikin, chairperson of the Domestic Violence Com- 
mittee for the Pennsylvania Bar. Association, testi- 
fied that die saw the constitutional questions raised 
by many judges as an excuse for not doing some- 
thing they did not ^^ant to do: 

[M]any times when they uy "I don't think this- act is 
constitutional; I'm not going to enforce it," that's their 
excuse for not enforcing it but not Uie reason they are not 

Rourke Testimony, /fof^iffttt/f/foinii^ p. 157. 
*** BartNuv Hart, testimony, Haftisburi Me&Htig, pp. 10-1 1. 
Ibid. p. 12. 
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; it Hiey ue 90t enforciiif It because they doD*t 
believe an ttepid be <mt of thdr hooiet for abo^^ 
«mc» bccitty it foet m in every fiunOy, and I have been 
lold ^ bylwm jiidt» thn I care to tdl you.»* 

L^d aovicea ^tmiey Lawrence Norton, who 
did DOl thtak the act would beTound unconstitution- 
. aL daoqueatioiied abme jtidgea* motives: 



majndie. 
tend, ill 




.tlunin that a certatt pcovisioB is uaconstittt- 
( to ne the jodge thonld declare It uncon^ll- 
order, and iasoe^an opiiiioo that si is, 
I for tbe purpose ^of having diat decided by 
tfie appcBatf. bodies thtf are foiaf to have to decide it. 

The jiidfes that have e^wessed their concerns about the 
cootdln^onaiityofiifOviiioasoftlieMa0.tetousha^ t 
done dMt. and they; I thiaiE, have usec^it as anolher tMrritf 
totheodbrconentof theact^ A — - ., , 

Asked w^petfaer by refr^iing from ruling the act 
nnooiiatitrtional be waa blocking the right <^ iqq)esl 
by women viiio were denied protective orders in hia 
court, Jydge Shtighnrt responded as fcdlows: 

JUDCS As Kong as we make our dccitio^ 

deprtvtng them ct what you tay their right is under the 
jMMtTAt^ iatmcdiatdy have a right of ^^eal. 

* 

Coiiiifipoi«fia<DesKmATe Ruckeiaiaus. Well, 
no. ! * .Tb^s not the issue they come to you on. '^ey 
come to yep asking kw- a protective order. Wdl, diaitiaaH 
i^ttUbie in^yonr oovrt, evidently. 

Judge Shughaht. We didn't say that it wasn't available. I 
think we said k was not avaihMe as a general proposition, 
and I Aink--rm really surp r is ed to hear some of tbe 
thiap that fve heard here today that it b perfectly all 
r^ in b^alf of somebody's **ri^ to be free flrom abuse** 
10 go out and vk>late s omebo d y else*s right to be beard.^ 

Una ditcussion ndsca the qucttion what a 
judges reqxmadxlity is when be or she believes a 
statute is unconstitutiooal. Some judges appear to 
take the vte«*' '^at they may ignore any act they find 
Gonstitutio Jy suspect: 

CoMMMONEa-DE»GNATE Bemy. As I understand it, in 
the Coomioowealth of Pennsylvania when the legidature 
passes a statute — and Vm quoting from what you said. 
Judge Kttghart — that a court should not have any part in 
deabig with an act that it thinks is unconstitutionsl. Is that 
correct? Am I misinterpretsng what you said? 

JUDOE SHVOHAnT. N<^ you're not misinterpreting what I 



CoMMis8ioNEK*I>EsiGNATE\BEanY. So that that*t your 
positicM you take on any ftatute, W is it just on this 

.FrolectkMi From Abuse Act?\ 

\ 

JuDGB SHUGHAftT. There arir many, many instances of 
that that ooukl be given. I don't feel that I want to 
conuntot on what they are. . . 

Coiiit65iON£E-DE8KWATE BEtoy* I have never heard in 
the history of m^ own legal tr^^ning— and I think other 
lawyers will agree with^me — tha^ a lower court can simply 
decide that an act is unconstituti^ial and haVe nothing to 
do with it Not even making a ded^sion, just simply saying. 
*^e won^ have anything to ^ with it in our court" 

Judge ^iughait. When they reh^e nie from my oath to. 
upbM the Constitution, then I ca^ Irfindly, siqmidy act 
without thmkmg about It 

\ 

Vic£Ch^ikm4i^ HoitN. May I sai to m^r ocrfleague, I 
'^'^'dDnT^i^ree 6tk that pcmit, but w^ I'm saying if a 
judge feds an act is unoonsdtutioQal, J do think tiK judge 
ou^t to rule ^ the act is unconstifutkmal^ rather tluin 
just say. **! w6n\act until I hear frodi h^her authority.'' 
Or **I will 36ntinue [not] to carry out ^ law until I bear 
fnmi higher authority.'* I think a perio^ lu» a rei|X)nsS)^ 
ty under die Constitution to fulfill his conscience, but I do 
agree on your poiitt that you shouldn*t just slide away 
from the j 



Lyaa Oold-Bikin* tcstsaMXiy* HarHsburg fftaring, p. 17. 

Norm Testtmony* HarHabur% Htaring, p. i58. 
^ Shughsrt Tcscunony, H^rH^ff^Hiarint p. 123. 
>«lbid.,p.Ut 



Judge Shuohart. If you don't act on it^if you don't act 
on the {finn^ston, you are making a decisoa.^^ 

In some jurisdictions, it takes a long time to obtain 
a protection order. Judge Harold Sheely pointed out 
that a iHX»tecti(ni order could not begin^to woik until 
the abuser had been served v^th notice of it: " 

What happens sometimes, of coutk, you try and set a 
hearing the next day or very soon. Somettibes you can't 
get service on the othef paity. They might no longer be 
there, and you can't very well require than tp be there (in 
court] until they can be served with yoiir <»der setting a^ 
hearing'^ 

In the District of Columbia a battered w<mian 
may wait ^from three to 6 weeks or more***^ for a 
civil protecticm order. According to AssiAant Co^^ 
pomtion Counsel Cary Pollak, the delay is cat^, in 
par^ by problems with service of proceaa: 

The msrslisls work itom nine to five, Mohdisrtthmu^ — 
Friday. This makes tt difficult to get the in-hand ^lersonal 
service required by the statute because a kit of these 
defendants aren't working on work In very mobile\ jobs. If 

Ibid., p. 122. \ 
Sheely Testimony, Harrisburg Hearing, p. 126. 
District Lawyer, p. S\. 
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foaloiif w^ftoiolvtnitbettiiieimbleaL*^ 

U Plotade^rfiiip lecording lo shdter dkector 
P^gy hkX^ry, court iMcklpgt have cause^^ a 
ddbqf m iIms tmaiice ofi^oCeGtioii (mleri: 

rrio fel a teaqmary order under the fct, which . .one 
ahould lie ahk to eel n 24 hours— at this point there is 
often a wast 6f up to a weeit to fet a temporary onler»and 
die hearing for a permaneat Older* which is supposed to 
' happen, uiifler the act. in 10 days» is often not happening 
now for as long as 3 weeks becaiae of the backlog 
there. . . 

Unfo rtwB s tely > at this point, family court is only aUe to 
handle. . .9d p e titi o ns a month. . . . OQn our legt^ dhuc 
in Ph i h id etphis, we g^ . .30 to SO %imiiai a day lookmg 
to have su^ a ^etttiOB filed for them under the act, many, 
nny« maiQf of wiem^ ^igflte under ^ tenm of the 
act, bur tene is neihg the 1^ reprgaeq;tatioo nor the 
^ sMhty ofthe cb^rio handle that kipd6fy(^i^ne.'** 

Awslam Oialrict Attoniey Bdte Hdtzman also 
complamed. oi ddays in Philad^)hia courts. She 
testified that aiforcement of protectioo orders was 
I by ichedwiing problems: 



n>m have been scheduling problems. Although the 
judges have coutplkd m terms of hearing the c<»tempti^ 
^e^nuaKTous problems asaodated with diat Bsve in- 
creased. Yon know, sdiediffing it at a time when that 
judfe is avaHaMe in a courtroom that is open, getting the 



S dieduHng t is abo a iKotdem m the District <^ 
Cduodna^ saoe ^trafamily motioitt are heard (mly 
oa Friday* and when hcriidays foU on that day, more 
tote can be lost Of the calendar must -be oriarged the 
soBsequoit Friday.**^ 

The New Hampshire Advisory Committee heard 
from partictprato that court sdiedules al|K> adversely 
i^foct bMefed women m rural areas: 

Dr. Sheihi Pauley noted tbat part-time courts^and UK^k of 
aoeess to court servkes are particultf problems in domes^ 
.tic violeaoe cases, in that most incidents occmr during 
eveainp and weelMds. Moreover, in rural areas, acc^essi- 
bffity in distance k as much a proUem as accesstbilit>' in 
sdiedtdmg.*^ 

Gloria Oflman, directiM' of Philadelphia's Domes- 
do Abitte Clinic, testified about the madequacies of 



the ProtecticMi Frcmi Abuse Act in respcmding to 
dcnnestac violoice that occurred during weekends: 

There are a h)t of problems with the court system in that 
there are emergency weekend orders which mchide 
evictions, «id Uiey ejqare st 9 a.nt. on Monday morning. 
At 9 a.nL oa Monday morning we have 30 peo^ at our 
door. . .[B]vea if we oouU really file fmtectkNi orden 
immediatdy for all diose people, because of our stsff it 
takes us a number ai days to get the pet^ions iSi typed* 
Then we have to walk them through system, and it 
takes days to get a temporary protectkm oiderjigned,and 
then it takes a week^o^tor^ys to have a hearing die 
temporary protect order is signed* That is not how the 
act reac^ That is really tno^m^ procedure. 



McOarry, leitiBmy, AimfdMf If MWf^^^ 

HoituiaB TeniBony, MsrritbttFi MMrtMg. p. 255. 
Dittrict Lawjfer, p. SI 



[WJhat it means is dmt a woman who had someone evk^ 
' over the weekend has to ^ hide tmtil she gets her 
tenqxMary protection mto signed, whk± could be 5 days, 
it could be a week.^ 

According to Marjory Rekls, women in NeMi^ 
York Qty are simiUrly vulnerable: 

There is no session of New Yotk Family Court at night or 
' on weekends. A woman attacked on I'riday night must 
wait until Monday nibrmng to oommqice a civil proceed' 
ing for an order of protection. 

Another weaknenof the civil route, noted by Ms. 
Fields^ is that victims ^oitfrally do not have a right 

tocomudr J , 

I tluak right to counsd u imperative fai tins situatioiL- 
Women appear before the family courts in ^kiew'York 
widwitt representation. The huibandhas a rqi^t to counsd 
because of the possibOity of being hdd in cofitenqit should 
he stdMequendy vblate the restnimng order not to strike 
his wife. If die wife is without coimsel, there is no' 
Vosecutor in diese cases. The State is not a party. Wonien 
without represmtatiott get no reBef at afl, $vai dioi^ die 
laws are fleiMe, humane, and creadve. It is not enough to 
put statutes on the boob widiout making a remedy vid^le 
by pro^4ding cxsunseL^ 

Aside frOTi pr^lema ^th access ftHlity and s c hed- 
uUng, which couki be remedied by changes in State 
^atutei or local c^ practice, the chi^ drawrback 
to protection orden is that although they , are 
rehdively dfective in^ deterring ftirther vicrfence, 
they cannot oisure ^aMt will not oc^nir. When, 
asked if he found sny difficulties in the use of 

*^ N§wHMmf^R$pofU p. 18. 

Oifanaa Tdtknony, Hmtibwi HtarOtg, p. 233. 

f^bkls Statement, GMiu^iMHi p. m 
« Ibid., p. 42. 
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exclostonary orders «S4i tool for protecting battered 
women, Rioenix Judge Irwin Cantor responded: 

I think it is practically wocfttess ift those cases where the 
man is so emotional, so wr^ght. ap that he's kiteot on 
doing something. He's so fKistnted> « piece paper 
saying "Y0« should not go near your spouse" is not going 
U> ttop him, and. . .just like a broken record I tell the 
lawyers, **you*re better off advising your client to go to a 
motel or go to a friend* because this fwsce of paper is not 
going to stop anyone who is determined to harm your 
client-*^ 

niomijt attorney Thomas Novak agreed: 

The prelimmary injunction that we have is, very, very 
effective, I would si^, in the great majority of the cases, in 
[which] the man who is normally going to ^ upset and is 
going to react by possMy some hsrasment, possibly some 
abuse. 

Okay. If it's a man who has got his mind bent on causing 
injury., . .no. ihe court-ordered injunction is not going to 
stop him. A temporary restraining order, a permanent 
restraimng order, they are all just pieces of paper and a 
piece 3f paper is. not going to stop a man who is that bell- 
' bait on causing someone some physical injury. But it Is 
going to be a big help in probably the vast n^ajority of the 



On balaiice, most commentators agree that protec- 
tive orders, as ^'noncriminal remedies that are often 
efrecti>%. in ending wife beating*"^** should be 
expanded and simplified. Their usefulness in numy 
}i juriadicttiDnSy however, is limited by the failure of 
judges^ to enforce the orders when they are violated. 
Phoenix attorney Thomas Novak explained the 
effect that' lack of enforcement has on protective 
orders: 

A court order is a great thing, but if it's generally known 
that. . . .a person who violates this court order is not 
going to be punished, that court order is rocaniisgleas. . . . 

We need attention to the fact that, as you mentioned, 
people, because of the fact they are married, that there 
isn't an exception carved out-^that there is no. [innate] 
privilege for a husband to beat e wife. 

We have to specifically set out and point out that this is a 
crinie,4hat if you do it you arejpoing to be>punish^,*** 

Hiere are at least two ways in which judges can 
weaken the enforcement of protective orders. Fir 
they may instruct police not to arresfpeople whom 



■** Cantor Tetttfiftmy, Phoenix Hearing, pp. 120-71. 

Thomit Novsk« testimony, Phoenix Hearing, pp. 233-34. 

Fiekls Statement, Consultation, p. 268. 

Novak T^mony, Phoenix Hearing pp. 238-39. 



they have probable cause to believe have violated 
protective orders, but who have left the scene before 
the officers have arrived. Sgt. Stanley Krammes, a 
Igennsytvania State Police officer, testified that Jie 
had sought guidance from the judge in Perry 
County, who suggested that the officers should 
advise the victim to seek 'enforcement through the 
district justice in such a situation: 

The judge feels that if the situation— for example, if the 
hi^^md woii^ be prohibited from going back to the 
property and he did appear back there and then left prior 
to the arrival of the police, it is his suggestion that we 
withhold the service of the order. 

I realize the law itsielf reads that that is not necessary. 
However, that's his feeling in the matter, that we don't 
serve die protectibn order; that the abused party seek the 
legal system, the district justice 

AnothfT way that judges dilute the effectiveneaa 
of protective orders as a remedy for spouse abuse is 
by failing to enforce them with meaningful sanc- 
tions. Marjory Fields cites an example of a judge 
who finds the husband and wife botti iii contempt 
when the wife complains that the restraining order 
has been violated. She also reported that incarcer* 
ation^ rare when protective orders are violated in 
New York City: 

In New York Family Court, judges pre^dihg in civik 
family offense proceedings for injunctions, catl^ orders of 
protection, haidly ever impose jail sentences fbr contempt 
for violation of prior orders, although the complete case 
history is always before the court. This is in spite of the 
option to sentence a man to serve this time at night and on ' 
weekends so that he can keep his employment.*** 

Many judges appear to be wilUng to enforce 
protective orders by having violators arrested and 
taken to jail to await contempt hearings. In Pennsyl* 
vania, Sgt. Peter Brooks, of the Harrisburg Police 
Department, tesufted that the Dauphin County 
pourts were enforcing orders issued under the 
Protection From Abuse Act: 

[L]ast week I checked the dod;et and there were three or 
four vioUUons bf indirect criminal contempt because 
fellows felt that it .was okay to violate that court order; 
and what the jndges in' Dauphin County are saying is, 
"No. No. it is not okay." And what the district justices are 

Stanley Krsmmes, testimony, Harrisburg Hearing p 132. 
FtekU Sutement, Consultation, p. 268. 
Ibid., p. 258. 
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. asyi^g **No, H is aot oUy^to vioUte that court enter.** 
So w«» «ifc taldmi these peof^ oir the street.*^ 

Nonetheless, when the viobtor appears before a 
j«iage m a hearmg to determine whether he is^in 
oot^empt of court, usually no sanction is imposed 
beyond the time already spent in jail awaiting the 
hearing. Thus, once again, the judge's message to 
the defendant, as well as to police ofhcers, prosecu- 
^ tors» and society, is that ^use abuse is not to be 
taken smously.as a crime against society. 

Judge 3chn Dowling described the contempt 
hewing procedure as follows: 

3vtxm Dowling. I listen to it, and if he did violate it and 
Jie*$ been in jail a week,^ we usually tell him not to do it 
agata and let him go. Yov can't keep him in forever. If he 
sayf in the rare ca^ **I don't care what you $a>^, Vm going 
to go bac^ into the house,** then be toes back to jail. 
Usually, a few days in the lockup— they odm down. 

Counsel* And so you would say that the sanction that is 
usually imposed in that case wouJd be the time already 
served? Is that an accurate summary of what you've said? 

JupG£ Dowling. Yes. They can do 6 months, but that 
wouki be a rare chokx.*** 

B)|Domsburg« Pennsylvai^ Special Master Michael 
Irey also testified that on |^ three occasions he had 
protective ordm violated, '*there were m> sanctions 
imposed other than the time spent in jail" before the 
. hearing.^ 

In Arizona* Icgti sqvices attorney Lois Kermott 
testified that the deterrent value of the protective 
" ord^ is lessened by the contempt process that must 
be followed if the order is violated: 

I find that the contempt procedures, especially for my 
clients,' are very slow; they are an additional expense, and 
that judges rarely punish by jail sentence or a fine a person 
foundguilty of contempt . . 

Pin the cases that Tve handled, the judge has usually 
fbund the re^Kmdent in contemj^ but he can purge 
himsdf of that contempt by not dc^g it anymore; so that 
' is a result of the contempt hearing: '*Okay, you did a bsd 
act but don't do it anymore.***** 

Attorney Thomas Novak agreed that the con* 
, tempi process w«s not conducive to enforcement 
_ because the courts held many contempt hearings for 

BfoOtt Testiaioay. Harrisburg Htartng, p. 48. 
•*> Dowiiflf Tettiaxmy . Harrisburf Htaring, p. 7 1 . 

irey Tcatinon), Hitfrtsbufg Htafing, p. 1 36. 

Keitaott Testimony, Phoemx Hearing, p. 164. 
^ n>id.. p. 16S. 




a variety of activities and, tl^refore, did not take 
them seriously enough: 

{V\f someone would say that they w«^e going to take me 
into court for contempt of court, that ywuld sound like a 
l^teUy. serious thing. 



Judge Sheely. I do not. 

Judge Shughart. Nor I. 

Commissioner Saltzman. Justice Lyons? 

Justice Lyons. I haven't had any. I can't answer that. 

r 

Judge Shughart. If you haven't had any. it seems to me 
that does snswer it*** 

Perhaps because judges only see an estimated 1 
percent of abuse cases,*^ they tend to underestimate 
the incidence of draiestic violence in their jurisd|c- 
t»>ns. Police consultant Robert Frederick testified - 
that if members of the judici«y did not see spouse 
abuse as a significant problem, it was only because 
they had not looked: 

I think any judge or district attorney who says that he 
doesn't have this problem in hfi area probably has his head 
firmly in the sand. It's there. He may not hear abofit it at 
the country cluji*; it*s not talked about there. The wife who 
shows up at the country cli with a big pair of sunglasses 

Novak Testimony, Phoenix Hearing p. 242. 
Sheely, Shuahart. an^ Meade Lyons Testimony, Harrisburg 
Hearing, 

Martin Sutement, Consultation, p. 213. 



The only problem is 'that, historically^ the courts in 
Maricopa County deal with so in^my contempts. They deal 
with contempt fo^ this, for that, for the other thing-^that I 
am afnud what happens is that the judges look at a 
contempt as "CMi, it's just another (xmtempt and it^s not as 
se. us." 

. . .1 would see files where a person was ^|und in 
contempt of court five, six, seven times and noth^g was 
done about tt. He would be found in contempt. TheNcourt 
would say, "I am entering a finding that you ar^ in 
cont^pt and you can purge yourself of contempt by Wt 
doing it again."'** 

Judicial Attitudes Toward Spouse 

Several judges who testified freely expressed the 
opinion that domestic vicdence is m>t a major issue. 
In Pennsylvania, for example, a judicial panel from 
Cumberland County was adced whether they 
viewed the oroblem of spouse abuse as one of serious 
magnitude: 
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hidoii ft bl^ eye could tdl him about it, but she doesn't 
bnf about it I haven't seen any research that does 
aoytlnnf eicept support the thesis that there is ft very 
sobstaQtial pioblem of spouse abuse.'** 

Whether or not they undereatitotte the incidence 
of apouae ibttie, judges tend to dtacount the 8(erk>ua- 
ntipa of thoae cMcs that do reach them. Rayn^nd L 
Pl^nia, uriit^atwlied th^jiid&cial reqxmae to family 
vkM^nce^ found such cases wm^'lian^^ 
and bfT-theHmffv ^ Chariea Schudacm exidamcid the 
&* ttntioo he experienced as part of a special 
ii^leml women^a unit in the Milwaukee D^rict 
Attcmey*a Office: 

[D]e^)te our mtensivescreenrng^ we often went int^x court 
lo fnid out that the judge had not yet been educated And 
we have .to siy, "Look, your honor, understand noyr that 
when there is a battery case coming from our haltered 
women's dqMftment, it is one iaaued only after the roost 
certain cooskleratioh of all other possiUe efforts. Dp not 
cheapen the issuance of charges by kx^ung at 
' and saying, a fomily spat, um-hum, SSCT.^i^ 

MMTjory Fidds viriced'similar concerns: 

Judges sttttttg in criminal courts display the same pireju- 
dices as pc^ce\and prosecutors* even though they see 
battered wives who have refined to be discouraged! and 
have c o oper a ted with the proaecutkni. Statistics. . .ibow 
that there are few prosecuttoos resulting from thousjindsi 
of requests fbr warrants. This may indicate that milV Uie 
most senotts cases» in whk:h the vktim believes that jfil is 
the only way to stop lier hu^Mud's attacks and j the 
prosecutor beheves he has sufVicicnit evidence fOT coii|vic- 
tion, go to trial Yet the judges treat these cases as tlu^gh 
there had been no attempts to screen them out on^the 
polioe and prosecutor levd. They teO women to fbrgetl the 
ityuries and reconcile with their husbands. Marrijige 
counseling is ordered without conskieraticm of the seriqus- 
aess of the assault- or women are told to get atiivorce ind 

M ffiimiiTifl *** 



Several «iplanafions are given for the apparent 
jiididil inaensitivity to the problem of spouse abuse, ^ 
including lack of awareness, sexism, cultural bias, 
and conflicts between the different roles judges must 
pUy. 

In Pei^ylvania, a legal services attorney testified 
that one of the chief probienos she encountered m 
representing battered women was the need for 
''education of the jud^iary**: 

FredcridL T«iliaioay» Hani$bup$ Hiarin$, p. 220. 
** Ptenas^ "Profecutofial WfiA Judictsl Hsitdltng of Fsmiiy 
^ iolncc'*pp.747-4S. . 
^ SchodiOQ Ststement Omtultathn, pp. 93-94. 

Fiekte Statement' Omsultation, pp. 256-^7. 

Ookl-BiluaTcsttmoay,ifa/ni6ii/y //MW/iai pp. 1(KU. 



I think there is a great lack of understanding of what abuse 
really is. ! . .1 have been ' shocked by some of the , 
comments that have been made to roe in the retiring room 
of judges. One jud^ iaid to me, "You know, womm like 
to be beaten. " And when i sakl *Tour Honor, I don't think 
that's fimny," he said, "That's wh^ I b«t^ aboikt women. 
They have no sense of huroor."*^ 

~' \ 

A district justice in Harrisburg tesitified to his 
belief that quite often victims of domestic violence 
who filed charges and then dropped/thdm were 
^'playing games** with tlwir spouses.^^ He distin- 
guished between the type of victim who was sincere 
and the type who was simply trying to get even with / 
her boyfriend bebause he had. taken out taothi^ / 
"chick.'*»« . , 

It-appears that some judges believe that battered 
women are masochiats or that tbey exaggerate tins 
level of violence or the seriousness of their injuries 
^in order to punish philandering husbands or boy- 
friends. More likely^ however, such theories repre* 
sent attempts to explain away the fact ^t while 
^ictims of spouse ^buse want protection, ,th^ do not 
necessarily want to end their rektionshipsr'with their 
abusenH-a f^enomenon that disturbs perplexes v 
many of the people to whom battered women must 
turn for help. 

Because judges are removed in time and distance 
from the actual incidents of violoice, they may tend 
to be emotionally removed as* well. /Leslie Nixcm, 
director of ^ law project for battled women of 
Southern Arizona Legal Aid, accessed judgdi' 
seeming indifference toward abided women by 
examining the problem "from the/ point of view of 
the judge as a human being*': 



[H)e is confronted with the skuation , in which the 
contempt hearing takes place ^ften weeks after die 
vioUtion has occurred, after the beating has been adminis- 
tered, after the wounds have^ healed. The woman is sitting 
there dressed nicely, Ipoking/fme and healthy, maybe. 
Bruises don't show. . . .The itnmediacy of it, the serious- 
ness of it does not impress ttaelf upon them. In fact, I have 
heard judges say, '*This is not my role. My role is as a 
judge. It is the police's role/to intervene in these situations 
and protect women and make arrets. It's not my role 
weeks later to suddenly throw the guy in the clink." 

Pifumonti Ttetmiony, Harrisburg Htaring, p. 75. 
Joieph Pmsmonti. Dtstrict Justice, Harrisburg. Ps.. interview, 
Jiinc2. W80. 

Nixon Testimony. Phtfenix Hearing, pp. 243-44. ^ ~. 
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Many commoitators argue that sexism ufiderlies 
the justice system's unsympathetic response to bat- 
tered women. Judge Lisa Richette, of the Court of 
Common Pleas Philadelphia,^ for exitmplei sees 
both wife battering and the respcmse to it as b^^ on 
a fouodaticm of women's inequality in laW and 
axiety: 

nihroughottt history women have "always been »ibordi- 
atted to men «id their bnita|ization is a direct byproduct 
of di^ subordmstion. In the master-slave relatioitthip, the 
skve' is totally vulnerable to this kind of tmitalization. 
Now fd like to talk about marriage, which has to be seen 
to that context . . .It » important to note in this cbanntng 
ceremony, the query "Who gives diis woman away to 
attrriage?^ The father turns her oyer to the groom* ^great 
SMiment in our weddmg ceremony. That really bespraks a 
oiltural truth, because in the eyes of the law, a Wlfb^Mandr 
before her husband in the position of a daughter, a 
chiki- . . . ' 

It seems to me that it is this infantilization process that all 
of us have to* address. The American legal system is an 
momaly in its stance toward women. It is underresponsive 
to women as victims, yet it overreacts to women as 
ag gre ss o rs. You ha^re only to read many legal opinions, 
even current cmes, to perceive the negative ^energy that 
judges discharge against some women, using biblical 
tennimriogy and all the rest.*** 

Leslie Nixon agreed: 

t think the roof of the problem, .wife beating, woman 
beating, is based in sexi^ attitudes about relationships 
between men and women, aibout the nature of marriage^ 
about the function of a woman within a relatioh^iip. The 
old concept of woman as property. I think we like to think 
th^ our. attitudes are sophisticated and that we are more 
modem and^egalitarian, but when it comes to this area I 
think weiiave a long ways K> go before we root that out; 
' and that goes for not only the man who js a laborer down 
in the fields, that goes for doctors that live in big, 
expensive homes. 

Lyim G^ld^Bikin testified that her committee' is 
attempting tb hold programs' to educate the judicia- 
ry in various a>unties: 

(W]e fSmi that one of the problems in the enforcement of 
the [Protection Fttsm Abuse] act is the innate prejudice 
that is brought by the bench to their role as judges-^the 
attitudes that women like to be beaten, the attitudes thst 
we win not put a mi^ out of his house for this because it 
goes un in every family.*^ 



*^ Lisa Kidiette, statement, Coruu!tatkm, pp. 129-30. 

Nixon Testimonyp Phoenix Htaringt p. 244. 
*^ Ookl*Bildn Ttsttmony, Marris&urf Htarinp p. 10. 

Novak Testimony, Phoenix Hearing, p. 244. 



On the other hand, Arizoiu attoniiey Thomas 
N^^vak, testified that he did not thinik judicial 
indifference to battered women waa' necessarily 
related to the male domination of tne American 
system of jurisprudence: 

I tbmk that there'is kind of an idea that problems between 
a man and a woman, yon know, are their own prob- 
lems. . . .And I think it's just that there is some sort of an 
idea that if you enjoy Ithe marital relaticMishtp, thist that 
gives you the privileges. : .to do anything that you want 
with your respective spouse. . . .You^faiow, nuybe it 
goes back to the cave tim^ when they bc^^ied their^ 
spouse^on the head with the club and [dragged] them 
home as accepted ccmduc^^ 
/ 

_ histead of ^;>prcM6hing spouse abuse as a wide^ 
jspreiid^KKdal4>r(^mm involving criminal conduct, 
noany judges view such cases as isolated incidents of 
aberrant behavior more appropriately dealt withdby 
the family or by soc^ial sovice agencies than by the 
court. In Petmsylvania, for example, arshelter em- 
ployee testified that: 

[A] woman was told in my presence by a district justice 
that "We don't wash our dirty linen in public." 

These are strong feelings, very often exmessed, about the 
place of .domestic violence in the family; it stays there, 
belongs there.*** 

In a stose, such judges are merely echoing the 
teachings of their cloture. Juidges, howdver, are 
rdqxmsible for enforcing the laws thai make it a 
crime tol^ one's spouse. Instead, many judges 
become confused about whether their role is to 
uphold the law or to uphold the integrity of the 
.family unit. When faced with abuse cases, judges 
have dismissed complaints ''sdely on the irrelevant 
basis that a, divorce action was pending.^'^*^ They 
have refuSed to granjt protecttQp orders evicting 
abusers from their homes on me basis that because 
the victims had pictures of their bruises, they were 
"obviously preparing for litigation." 

Some judges, believing that divorce will resolve 
what they see as a '^family**^ problem, "routinely 
refer' women to^ divorce cotirt and dismiss the 
criminal charges without inquiry into the allegations 
or circimistances of the case.**^** Marjory Fields 
described one judge's failure to understand the true. 

Farber Testimony, Harrlsimrg Hearing, p. IS. ^ 
Fiekb Statement. Consultation, p. 2S3. 
»* HMriTanimony.Harrisbufg Hearing, p. 11. 
Fiekls Sutement, Consultation, p. 2SS. 



ERLC 



sr 



57 



futore of spome abuse and his own role in the 
crimtnal justice system: * 

Hp a feceai case in Brooklyn a judge told the defendant 
if he did M fight the divorce iction he would 
ooiikter dismisang the indictment for attempted murder. 
.Thisdtocussioii took 'place after the protecutdr requested 
that bn be revoked because the defendant was telling his 
wife's friends that he yiu fomg to kill her. Even though 
the victim was in hiding with her eightnnonth-old chilli 
theie threats made her fearful. She had been beaten five 
times dorin| her ^img^iancy and haJ been stabbed" four 
times during the attack that was the basis of the indict* 
ment hud)and's oontmued pursuit <^ h^ finally led 
the prosecutor to take her and hei child into protective . 
oistody in a lecored hotel used for endangered material 
witneaks.^ 

At the same time, many judgte are reluctant to 
mf(Mve laws agaii^ spouse d>use because they see 
their role in dealing with 'Yamily matters" as 0ne of 
imserving the family tmit. Edwin Frownfelter, a 
Itgfl services attorney in rural Pennsylvania, de- 
scribed this altitude as reluctance '*to disturb a livmg 
relationship."^'* 

At the Connecticut Advisory Committee hearing, 
two judges were asked if they thought the goal of 
keefnng families intact was a Intimate role for the 
court. One judge responded as follows: 

f I think it is. I think it should be. It's a goal. It's part of the 
oath that tevery laVyer takcft when he is admitted to the 
bar. In any divcH^ action hie is involved in, he is going to 
do his best to effect a reconciliation. As you know, the 
div<M:ce sti^tcs ^ve budt-in* provisions with regard to 
effect reronciliiuion if possible because it's believed, snd I * 
think rightly sot our State that the family life is the best 
institution for alSute.^"* 

The Other judge agreed, reiterating, **It's built into 1 
our law to effect reconciliation if at all possible*""^ I 
The Advisory Committee saw the judges' testimony 
.as suggpting "that they believe the goal of 'keeping 
the family together' overrides the criminal charges 
lodged 'against persons referred to the family rela- 
tion division" and >as implying "that there is no 
incompatibility between family unity, the interest of 
die woman, and the execution Of justice."^** 

Perhaps because they think tlwy must try to save 
the family at all costs, many judges have been 

«• n>id..p.2». • ' ' ^ 

FrownhhtT Testimony, Harriibuf^ Hearing, p. 198. 
C^neetkut R€pon p. 14. 
HNd. 

n»d 

PamM, **Froiectttonal and JudkUl Handling o( Family 
Violence," pp. 749. • 



accused of putting undue pressure on abused women 
to settle their cases out of court. Mr. Pamas 
observed abuse cases in Detroit and foimd that: 

If the prosecution is pursued, a judge may attempt to 
^'string the case out" long enough for the parties to resolve 
the problem and then di^^niss the case. Assuming this does 
not occur and a finding of guilt ensues, Detroit judg- 
es.^ .in most cases, plac»i^ the defendant on probation.^ 

Kfaryanne T. Rd>stock, a tiial commssion^r in the 
private criminal complaints division of the Philadel-^ 
phia Municipal Court, is responsible for trying td 
resolve disputes before they go to court. In van 
interview with Commistion stafT. she' described her 
personal motivation in spouse abuse cases as helping 
to save relationships, particularly when there are 
children involved. > 

While helping couples learn to reiolve their 
differences withdut violence and thereby strength- 
e^g thek familial bond is a worthy gQsl, it should 
not override battered women's needs for protection. 
Witnesses expressed strong feelings against using 
preservation of the family as a basb for public policy 
on wife battering. Leslie Nixon, for example, testi- 
fied: 7 

[S]om^thing that cannot be emphasized too much is that 
we are talking about criminal con * rX here. . . .We are 
talking about conduct that has been decide by the 
legislature of Arizona to be unacceptable conduct, to be 
conduct that is to be sanctioned; and there >s no exception 
made for people who are married, people who live 
together, or people who were once married, even th§dgh 
that is the way it is treated, as if there Is an exception, as if * 
this is not criminal conduct. 

I believe that the goal of social policy where battered 
women are concerned ^ould bi the protection and safety 
of the women and children, and that it should be up to the 
individual women involved to make a determination as to 
whether they want to save the family.^** 

Judge Juanita Kidd Stout, of the Court of Com-/ 
mon Pleas of Philad phia, defended the judiciary 
and assured the Commission that not all judges fail 
to understand or address the pUght of abused 
women: 

The only thing I have to say about judges is that we range' 
all the way from horrible to excellent. While some of the 

Maryanne T. Rebstock, Philadelphia, Pa., interview, Apr. IS, 

1980. / 

»•» Nuon T^imQny, Phoenix Hearing, p. 235- 
»«Mbid.. p;248. 
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horriMe ones, I un sure, have done all the things that they 
have been accused of doing, 1 will assure you that many 
jud^ are most objective and synpathetic. Being judges 
d credibility, we do not ^Iways discount what the wife 
says."* 

Experts agree that changing judicial attitudes and 
practices in abuse cases is crucial. The task is all the 
more arduous because of the role playea by judges 
as the highest officers of the court: 

Frotecutors ai; prohibited from appealing dismissals or 
dispositions (thitj are technically on the merits. Without 
appelate review, judicial discretion is virtually unfettered. 
In New York, evei» the passage of strong new laws 
accompanied by mucl^ pubuctty did not quickly change 
judicial attitudes. Negotiation is tl^ie only tool and its 
success depends completely upon the good will and 
openmiodeoiiess of the judges. Decisions are not written 
when judges routinely dismiss wife beating charges. Only 
a campaign of citizen court watching can complete tl^ 
dau to prove judicial practices and note the kind of 
prejudiced ^emiirks often heard from judges. A ?mpts to 
change judicial practices will indeed prove the most 
difficult.'** 

^In the meantime, tho.ie who represent battered 
women must take judicial attitudes into account 
when planning their case strategies. In Arizona* for 
example, imprisonment is mandatory for defendants 
c^victed of all criminal offenses except nonviolent 
first offenses.*** Prosecutor Stephen Neeley testified 
that his office makes a point of ensuring that abuse 
cases are treated as violent crimes under this statute: 

I think that our problem is in many instances the fact that 
the courts will not cooperate. If we have a serious enough 
assault, for example, and there has been a threat of 
imminent death, we can take the judgment out of the 
court*s hands and. cause it to be a mandatory sentence 
situation.*** 

. Whiatever the underlying cause of judicial neglect 
of battered women - whether it is cultural myopia, 
sexism, blaming the victim, or simple ignorance — 
the fact remains that judges have the power to 
decide the ultimate outcome of the most serious 
cases of spouse abuse. If judges misapprehend the 
true nature of domestic violence, th^y will only 
exacerbate the problem. ^ 

County Attorney Ray Goutier, in a statement 
before a New Hamp* lire Advisory Committee 
cmsultation, summed up his views on the role of the 

*** Juaatta Kidd Stout. sUtement, Omsultatkm, p. 32. 
^ Fields Sutement, Omsuitatkm, pp. 259-^ 
«• Afii, Rev. Suit §513-«V.<gX b-!204 (1978). 



courts this way: "I realize I have painted a bleak 
picture for the battered wonroui, but I've tried to 
give you the practical realities which the battered 
woman faces in our court system.""^ 

As the highest officers of the court, judges have a 
responsibility to provide leadership in solving the 
problem of spouse abuse. Instead, judges who are 
indifferent and unwilling to impose any meaningfh! 
sanctions on abusive spouses convey a message to 
both victims and their abusers that the courts will 
not stop the violence. Moreover, judges influence 
police^ prosecutors, and other members of the justice 
system in formulating their own attitudes and poU- 
cies for handling spouse abuse cases. By and large, 
judges have missed the opportunity to nl ; a 
constructive role in coordinatiug the activities of the 
various components of the justice system so that it 
can respond effectively to the needs of battered 
women. 

Findings 

Finding 5.1r Although civil and criminal remedi&y to 
spouse abuse are most effective when used in 
conjunction with one another, there is confusion 
between these types of remedies, which undermines 
enforcement of both. 

Finding 5.2: Most cases of sptouse abuse never reach 
courts of general jurisdiction. Entry-level courts 
generally r . olye those cases police or prosecutors 
have«*otdi erted previously. , 
Fiadlttg 5*3: There are advantages and disadvantages 
.inherent in both cvA\ and criminal remedies to 
spouse abuse, but some judges prefer one type of 
remedy and use it exclusively. 
Finding 5.4: When abusers are convicted, judges 
seldom impose sanctions commensurate with the 
seriousness of the ofTenses or comparable with 
sanctions for similar violence against strangers. 
Finding 5.5: Although civil orders prohibiting abu- 
sive conduct or excluding abusive spouses from their 
families* homdt fill a distinct need not met by 
criminal remedies,, such orders are not available to 
matiy battered women. 

Finding 5.6: When abusers violate protection orders, 
many judges fail to impose meaningful sanctions. 
Ftndiiig 5.7: Many judges approach abuse cases as 
isolated incidents of aberrant behavior between 

Neeley Testimony, ^^nix //m*77ix^ p 221. 
^•^ New Hampshire Rtport, p. \%- 

/ 

59 



63 



ce '^^^tsonag adiihs ratb^ than 
wideqimd iodetal probtem. 



as eiampltt cit a 



/. 



CO 

ERIC 



70 



DiTersion Pro^^aiiis 



With increasing attentioh ^eing focuacd on dcnnes- 
tic violence, more pressure has been put on law 
exdotcemeat agencies and the judicial system to 
recognize qxHise abuse as criminal conduct At the 
ttme time, bowever, alternatives to the criminal 
justice process have been sought. One major alterna- 
tive Utat has rsfMdly devekq>ed is tlie use of 
diversion programs* 

In its broadest sense, diversion is the process by 
wUch complaints of criminal behavior are chan- 
neled a^y from the formal criminal process with 
no finding made of guilt or innocence and no 
punishment imposed tor the alleged ^iminal^behav- 
ior. Commonly addreming 'Victhnless** crimes* the 
fiat Fedend and State diversion programs aiqdied to 
narcotics jKlldicts.^ The report of the correction task 
force of the National Gnnmission cm Criminal 
Justice Standards and Goals defines diversion as: 

~ fimafly admowte^psd^ ^ibrts to utilize ahematives to the 
justice tyttem. To qMhfy as diversion tttch effcvts must be 
■Kic rt ake n prior to scQudiostion and after a legally 
prescribed actkm bm occuntd. Diversicii tnq»lies halting 
or nis|w ndhig formal criminal proceeditigs against s 
pmom iriio has violated a statute, in favor (rf proceaiing 
duough a noQcrinunal disposition.* 

Di^rsaon programs take many forms. Typically, 
the p r og r ams seek to screen out the less serious cases 
nd send die parties to counseling, mediation, 

* **fralrisl Divenk» fteai the '"jiminAl ProoeM,'*f«/r Law 
/MnwC VOL 13 (I974X pp 127. S30 B. 2a 

* Aaas T. Laigk> lod Thoaiti McKm, itatemeot, Bammi 
Wmm: Unm ^ PMk Mk^ s oottMHsttOB iponi-fect tiy the 
U.S. CimmMm m Ovtt dUgto. WMhttgton. D.C.. Jan. 30-31. 
IS7S (hsissller died M GwuHMfli^, p. 33a 



arbitraticm, or seme other process to settle the 
problem. Diversion has also been defimd to include 
probattcHiar^' programs in which an assailant will be 
tried &nd found guilty, but, rather than sentenced, 
salt to a counsding or therapy program. If the 
defendant completes the program success**jlly, his 
recml is e^ipunged (that is, cleared <A any reference 
to the act or udiSw^ ^t proceedings), and no further 
action is taken against him. 

Fot purposes kA this report, diversion programs 
include pre- and post-trial programs such as media- 
tion, arbitraticm, mandatory counsding u a ccmdi- 
tion of probatira, and hearing officer programs. 

The formalization of diversion programs, Li gen- 
eral, is relativdy recent, dating back to « 1967 
recommendatira for their use by the Presklen^ 
Commission on Law EnfcH^ement and the Adminis- 
traticm of Justice.* Soon thereafter, modd programs, 
many funded by the U.S. Department of Labor, 
were established in cities around the country. Crite- 
ria to determine wb^ was eligible for diversion ftom 
the fonnd criminal t»t>cess were establishes' for 
each presram. Common to the eariy programs was 
the limitation that ro one accused oS a crime <tf 
violence was eligible to pdtidpate.* Many Stete 
stiuutes that authorize the use of diversion programs 
ccmtain a comparable provisicte. 

* Preiideiit'i Comniiiiinp oa L«v. finfofoement sad Adminittfm- 
tk» ofivftice, ThiCkalk9iiiofCrim$lnaFmSockt3^{\%l%^ 

13. 

« Ibid..p.S32. 
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Connecticut's pretrial program, for example, is 
tinted tO- '"persons accused of a crime, not of a 
serious nature**;* California limits participation to 
those accused of crimes that have been **charged as, 
or reduced to, a misdemeanor";* and Ohio permits 
participation by dangerous ofTeitders whw **did not 
cause, threaten, or intend serious physical harm to 
any person.**^ 

The California sutute, "Special Proceeding in 
Cases Involving Domestic Violence,"^ is among the 
most recent legislative enactments and deals only 
with diversion of domestic violeno: cases. As is 
typical of most diversion statutes, the California 
statute requires no admission of guilt from the 
defendant.* In determining the defendant's eligibility 
for diversion* considerations such as the nature and 
extent of the ii^ury inflicteo on the victim, prior 
incidents of domestic violence, and any factors that 
would adversely influence the likelihood of success- 
ful completion of the program are taken into 
account* Additionally, the defendant must have had 
no conviction for an otiense involving violence for 7 
years before the current offense, never had parole or 
probation revoked, and not have been diverted to 
any program for the past 5 years. ^* 

If an abuser meets al! of the critrria« the probation 
department prepares a leport of its fmdings and 
recommendations to the court, taking into account 
such factors as community and family t'es, prior 
incidents of violence, demonstrable motivation, and 
other mitigating factors todetermine v hether the 
abuser would benefit from education, treatment, or 
rehabiUtatton." The court then holds a hearing, 
considering the report and any other relevant 
information, and either diverts the case or allows it 
to proceed through the formal process.'* If the 
defendant performs satisfactorily during the period 
of the diversion program, the criminal charges are 
dismiss^, the arrest is deemed never to have 
occurred, and no information obtained during the 
prediversion process or the program itself is admissi- 
ble in any action or proceeding." 

The battered woman's role under this statute, as in 
most others, is almost nonexistent. Furthermore, 
given the coercive nature of most abusers and the 

• Coon. Oen. St %H-1€p (West Supp 1980) 

• Cal. . I !000 6(a) (Wett Supp 1981). 

' Ohio Rev Code Ann f 2939 36(AK2Kt) (Supp 1980) 

• Cal. Penal Code $1000.6(c)(Wett Supp. 1981). 

• M,f!000.8(a) 

» M,|I0006(aXIX2X3) 



dependent nature of most abused women in a spousal 
relationship, it is relatively easy to secure the 
consent of the defendant to participate in a diversion 
program and to minimize a previous history of 
violence that may affect his acceptance into the 
program. The decision to divert rather than prose- 
cute under a statute like California's, however, has 
serious implications for the victim. The lack of an 
admission of guilt from the abuser, coupled with the 
requirement that ''demonstrable motivation and oth- 
er mitigating factors" be included in the report to 
thelx>urt, not only erases any stigma that would 
attach in the formal criminal process, but also raises 
the issues of provocation and the victim's role in her 
own abuse. 

According to Marjory Fields, a legal services 
attorney who has beei^ involved in this area for more 
than 10 years, the expression from authorities of a 
strong and strident disapproval of violence is crucial 
to battered women, and the overuse of diversion 
instead of vigorous prosecution in cases involving 
domestic violence sends a clear message to an 
abused woman: 

they [prosecutors] are denying her the protection she 
needs. She is being taught that there is no one more 
powerful than her husband who either can or will compel 
him to stop beating her. In cases of repeated wife bc^ ing, 
- xftininaJ prosecution restores some of the power balance 
that the husband has destroyed by his violence.^^ 

The use of diversion programs to handle domestic 
complaints outside of the formal criminal process 
has not come about without criticism that crimes of 
violence are not appropriate divertible offenses. 
Some experts in the area are wary of a system that 
attaches little significance to criminal activity that 
occurs in a relationship between two people, spares 
the abuser the stamp of "wrongness" that would 
accompany n successful prosecution for his acts, and 
often views the victim as a party to her own abuse. 

The effectiveness of such programs has also been 
question, i. Marjory Fields criticized diversion pro- 
grams: 

Diversion to conwnunity dispute centers and social work 
services has become an end for prosecutors. The goal is 
reducing case loans rather than careful selection of those 

" /rf.. §IO0O.7(b) 
" M, §IOOO.S(a). 

M.V§:000 9-1000II 
»* Marjory Fields, sutement. Consultatton, p. 252. 
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catet which are tppropnate for prosecution based on 
severity of the injuries and prior history. Family violence 
is deemed mmor without regard to evidence before the 
proaecutor. Even when community dispute centers return 
cases to the prosecutor after having made deci»ons that 
there was abuse, prosecutors refuse to accept these cases 
back for trial." 

Along with criticism have also come statements of 
support for diversion piograms. Often, however, 
these grow out of a frustration that diversion 
programs are all that is available to a battered 
woman: 

Unlike many of the people who champion diversion for 
wife abuse cases, w* are not suggesting that it is a good 
idea because the victims want nothing more than to save 
the marriage and/or help their attackers but because the 
criminal jmtice system itself b unlikely to provide any 
help beyond confining a few of ihe most violent men.'* 

Because of the criminal justice system's failure to 
deal effectively with domestic violence cases, advo- 
cates, battered women, and members of the criminal 
justice system have come to rely on other remedies. 
These programs play a central role in the problems 
of a battered woman and an evaluation of their 
success or failure is crucial to an understanding of 
their importance as a remedy for victims of domestic 
violence. 

Informal Heanngs 

Cases of domestic violence can be diverted at any . 
time in the criminal system; most often they are 
diverted prior to prosecution.^^ Author Jennifer 
Baker Fleming points out that the earUest form of 
diversion is the system that allows a victim to file a 
ptivMie complaint against her assailant after thcL, 
prosecutor decides not to initiate prosecution." In 
thiis situation the parties are generally encouraged to 
drop the charges or resolve them informally." If the 
complainant is adamant, mal prosecution may 
result.** Ms. Fleming poir out that this procedure 
was developed to eliminate minor cases from the 
prosecutors' casci snd is a common technique 
used In many jurisdiwiions.'' ^ 

^ Ibid.« pp. 30-31 

** Jcamfer Baker Fleming* Stopping Wift Abuse (New V 
Anchor Prw*. 1979). p. 203 
" Ibid. 
» IM. 

Ihid. 
• IM. 



One informal process used to resolve domestic 
disputes is through "hearing officer programs" or 
"family divi^ns" of prosecutors' offices. Although 
the system provides a forum for ^tims of domestic 
violence, the climate of sach a llRuing may not be 
conducive to the victim's speaking freely about the 
history of her abuse and making an informed 
decision about the avenues available to^her^ free of 
fear and coercion from the defendant and/or hearing 
officer." 

The Los Angeles Cffy Attorney's Office has 
instituted a domestic violence program that has, as 
one of its components, a preexisting "office hearing 
program." At an office hearing, a hearing officer 
lawyer listens to both sides of the story. The victim 
speaks first; then the defendant, after being informed 
of his constitutional rights, can give his side of the 
story.** A certain amount of mediation takes place at 
these heerines.*^ The guidelines set out by the Los 
Angeles City Attorney's Office state that the pri- 
mary purpose of a hearing in a domestic violence 
case "is to assist the determination whether there is a 
reasonable likelihood a criminal prosecution will 
result in conviction."** The city attorney's office 
suggests that reviewing attorneys reconmiend a 
hearing when: 

1. the victim sustained no visible or intern injuries 
(mere scratches or redness of skin are not considered 

"visible" injuries); 



2. the victim sustained minor injuries and continues to 
reside with the suspect; 



3. the victim expresses a desire to "drop charges** even 
though the suspect*s conduct was aggravated; or 



4. the attorney evaluating the case concludes there is a 
substantia] likelihood a necessary ^witness wiH not cooper- 
ate with the prosecution.** 

The hearing officers, who receive special training 
in domestic violence, interview the victim and 

Del Martin. Battered mm (California: Otide Publications. 
1976), pp. 111-12. 

** Susan Kaplan, interview in Lx» Angeles, Calif., July 16, 1980 
(hereafter cited as Kaplan Interview). 
»• Ibid. 

** Los Angeles, City Attorney, Domestic Violence Program Manu- 
al /««0(2nded.).p 20. 
Ibid 
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respondent, explain the court process, and record 
the statemenu of both.*^ After the hearing* the 
hearing officer may choose or? of four dispoftttions: 

1. He or she can resolve the oMe if no further 

action b required. 
~ 2. If the ccnn|dainant and reqx>ndent do not 

appear, or if one faib to a|^>ear, the hearing b 

react 

- — —3. The hearing officer can continue the cas e for 
resolution; the victim anO/'or respondent b then 
referred to social service agency, and the hearing ^ 
officer checks the progress of the counseling. 
4. If the facts satisfy the crime charge stmdards 
and the victim b cooperative, the hdtfing officer 
will recomm»d tliat a craiplaint be ftled.** 
Tlie family relations division of the Ccnmecticut 
Court Common I^as counsds individuab with 
dome^ imoUems and investigates misdemeanor 
charg^involving fiunily members.** In 1977, die 
family rdaiions^ divBttoaTTecdved 8,412 cases bom^ 
the court Of these, 3,733 were sent back to the court 
for diq)osttioa, and more than half were not prose- 
cuted.** The remaining 2,679 cases were reserved 
admfaristnuivdy— either conciliated or dropped*' 
The faaaly division's stated goal b: ^'if at all possible, 
it b our primary action to save families. . . .Our 
office does [everything possiUe] to keep the family 
together.** Thb gpal, however, neither addresses tte 
issue of the harm done to children who grow up in a 
violent family nor distinguishes between preserving 
the family unit with the abusive spouse versus 
suppcMting a ncmviolent and viable family.** 

The family ie)aticHb officers interview both par- 
ties when a complaint b referred from the courts and 
fitaike a recomi^rodation back to court Thelnost 
con^Km recommendation b not k> prosecute tb^ 
case, and the court accepts tl^ reccnumendation m 
ahnost all cases.** The family relations counselor 
usually holds a joint interview' that lasts IS to 30 
minutes, b**! may take as long as an hour.*^ Accord- 
ing to women who have been Uut>ugh such an 
interview, thb procedure ft severely limiting from a 
victim's perspective. One woman who was persuad- 
ed to dn^ charges said: 

^ Ibid., pp. 1*9. 

** CoaoecticiBt Advisory Committee to the U.S. CommtisiDn on 
Civil Rights. Battered Women in Hartfoni, Connecticut (April 
1979) (heresfter cited at Omnecticut Report), p. 1 1. 
7 ibid. 
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During the sessicn.^ with the family relstions officer the 
second time, there was s great deal of Ulk; but be fini^y 
ended up suggeUiiy;^^^ charges the second time» 
because, obvioudy, dus^mnot helping the situation at all; 
and I was not acccMnphshing anything by pursuing the 
charges. So I did sign a paper uying that I would drop the 
charges.** 

Another woman expressed her frustration at the 
hearing officer's lack of understanding: 

The first time [he \/as arrested] we went through inter- 
views with the Family Relations. The second time we did 
^abo, and I bad to exfrfsin to the family rdations officer 
that I was anraid to say much of anything in front of thb 
man; and the fSunily rdatkMis officer said, can't 
tmderstand why anybody would be afraid of a man she 
had been living with all thb time." And obviously, he did 
not understand my fear.** 

Although it b understandable that prosecutors* 
given their heavy caseloads, will attmqyt to set 
priorities for those cases they chouse to prosecutCt in 
iMlano^^yh ere phy si cd i njury has o rcurre dr ^3>ear;, 
ing examiner" programs may not be the best alterna- 
tive. 

Mandatory Coimseling and Therapy 

Diversion programs that require the defendant to 
receive counsding or some other form of therapy 
usually place the defendant under the authority of an 
agoicy in the criminal justice system, under which 
violaticm of the divernm agreement can result in 
some criminal acticm. Thb form ^otxUvernon can be 
imposed before or after trial. 

In a pretrial diversicm program, the prosecutor 
will generally agree to defer prosccutkm, and if the 
ddcndant successfully completes a course of thera- 
py, charges will be dropped. In a post-trial divmion 
program* the counseling b a concUtion of prdbatira, 
and if the defer, ^t does not craiplete the progrsni, 
he can be jailed. 

Diversion programs based on some kind of man- 
datory counseling are currently popular. As with 
other diversion programs, counseling programs, 
especially fvetrial ones, have come * der attack 
from advocates working with batterer women and 

- Ibid. 
»• Ibid. 

~ nMd. 

» 9 




hmcrm because they otoi require that the womin 
dMtfe the Urme for her tpouae*s tttack on her.** A 
kgal •ervioee attorney at the Harriiburg hearing 
eipjaacdherotrjecttooilotheproccat: 

I thiak ^ a coitft hat a ditcretioa to onkr cooiisdiB^ 
bat I tMak that mandatory mmtrKng is not hdpAil I 
dank that wttil the peiaoa* the batterer. lecognizet very 
tcriowly the atture of hit acta aad aay very ttrong 
rii^leoaa feeKnga iriboot tile wrong of what he's done, 
rnimtflinf doeast do any good. I think that it it our 
e^ericnoe tiM a btlterer, li^ben he it dkected to go to 
oonatdhif. not haviag recogaiied the very terioat pcob- 
kai that he hat> tieatt it very ataripHWi^ay aadrdicre- 
fbfc» jaat haa been tMe to thde around die Uiw and the 
' wonMn dMt he bat abated 

It it one aiore way for Um to take control over her by 
going to a irttinn aad doing noduag with that k mi ob * It 
ciealci hopet for her that heU chaage and it juit doenH 

Mttiy advocates criticixe the uae of mandatory 
^ooontebng in battering sttuationt: 

PfOB vy peci^ective» the prhaary purpose of connteiiat 
the violence and, unless the cooasetor iteys into 
dm littefer's proMem with vicrfenoe instead of the nature 
of the tttrital fdationihip» ^ere wBl be no change^ SO d»t 
at f ffl ftr point urtwa we have eihicated counseibg* 
dmapentic coBMnity outside of the ihelter flMivcBeat to 
dm moed for*that kind of very t^ective, deir, m aiy 

beh^ior is and how one ooattob one's violeaoe, then 
perhtps we wOl tee wmt effiscttvcness in the roiinsfling 
ia^p. At d» point I see dme is alflBK)st none.** 

Pretrial £^fik» pro grama have been criticized 
bectntc ^hey allow an abi^ to avoid crinunal 
action foi bdnmor. Theae crttkt bdieve that 
dtvenion it only ap pr opria te after a bnttem- haa 
been convicted: 

We ar^ tafting dboirt, one, a legal proMoiL thtt thould 
^ have i^gritctioa and legriremediet such ss prosecution. I 
don*t Aink we shonU trett it, ss you were sayng eartier. 
siqr dtffeianMy Aan sonmbody robs a bank because 
Ihe bink fobbcr happcnt tb htve this kind of pattern in 
their background. We are going to take them over and 
give them 2 weekt of oounsrimg and everything is going 
lobe^fine. 

^liiridiiiMM % p. 25t. 

• gsfbsfu Hsrt tsiteoay. h s^g tki aS, GwupiMm 
St CM Jl^ai ifsfyMa/n l^niaQPAwiia Isae t7-tf, 1910 
( lwia s ll srcitsdssii torn[ i#a i f ffasft&ig^> p.9. 

• nid^p.11. 

• Bnsa Ljiea, i s ni w uaji , Hmrim$ Btfon tk§ US Commiaimm 
<miU^ Pkomix, Ariatm Fdb. 12-13. 1910 (keretfter dted ss 
A0»atelria^p.23. 
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1 4hiak we need to talk about fmsecution and talk about 
using the legal systeto to aiaitmiye, first of all, the idea, the 
concept, the bdirf that beating people is wrong even if it is 
your wi&. That is not right aad it is not sanctioned in this 
country, in this hislorical moment, and I think we need to 
deariy state that, that it is not sai^rtioned. That is not the 
attitude we frequeady conm aoross.^ 

' In SanU Barbara, CalifcMiiia, the district attor- 
ney*t office eataUithed a nretrial diversicHi program 
in 1978, the fiunily vicrience program, which is a 
component of ^ the community action commistticm. 
The program received a S249,167 gtant from the 
Law Enfcmement Amittaoce Adminiatomtion in 
1978 to devdop a modd tar different re^xmses to 
domestic vicdence. The program consisted of three 
major components: law enforcement and legal ser- 
vices, finnily servicea, and putdic information ai^ 
training.^ 

An objective €f the program was to have some 
effect on the handling <k domestic violence cases by 
the jttdldnl system and law enfcHcemrat A spcdal 
nnit was estdilislied in the Santa Barbara County 
Dirtrict Attorney's QflBce,^ and it produced a model 
for more stggressive i»oaecution at domestic vio- 
lence caaes and a inodd to offer counseling as an 
alternative to proaecntion.^ In cases involving mini- 
mal vicdenoe, the offender was offered a "prcplca 
diversion'' option— if the *(rffaider completed a 
connteiiQg tettion and went 1 year without further 
pcdice contact, the cate wdaldbe dropped by the 
district attorney.^ The dqnity dittrict attorney 
attempted to oon vinoe the victim of the dettratrility 
of dtversaon by mying: tH]e will have no record, 
receive no jail time, won't lose hit job, tufTar no 
public hnmiliation. Well jutt get him tome ooonsel- 
ing, and isn't that destraUe.''^* 

The pretrial divermon option, how^c;^, did not 
adii^ the expected reanlts due, ir. part, to the 
comptdsory nature of the counsding. Therapy or 
coQtmeling is rarely productive unless the individual 
vohmtarQy commits himtdf to attenqyting to change 
his bdmvipr as ai. evaluation of the counseling 
component indicated: 

Ssats gsfbsia, Cslif, Comsittaity Action Cnmmiiwon, a^nt 
sppKcstida, SsmmSTv p. 1. \ 

Rkted A. nerk. Ssnh F. nerk» sad Don&en R. lomke, 
''Mimiasry Evskaaten of the Ssau Bsrbsrs County FsmUy 
Vioisacs Profffsai,** n*d^ p. 1 

Ibid. 

Ibid, p. 11 
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A uaall number of ofTender^ tnd victiins participated in 
coima^ing and ihere is no evidence of benefits. Perhaps 
th^ most important flaw the naive notion that 
offenders would sincerely participate after being refiNred 
on a mandatory basis. In fact, most seemed to *'stcme 
wan.** The counseling oHnponent was also undermftied by - 
a belief wid^ held by offenders andlheir attorneys that 
local judges would hand down relatively light sanctions 
for domestic violence and that therefore (rather than seek 
divmioo into counseling), it, was better to take the 
'-^nminal justice process to its natural conclusion.^ 

One <^ the counseling psychologists added: 

Mmk are leaming that they won'^t get a stiff sentence. I 
frequently get the statement that they ccnne (to counsel- 
ing) because they.didn't want to spend the money to fight 
il» bm ^ if they fi^t it they would probably get a 10-day 
suspended sentence. Further, since one of the goals of the 
D.A. unit was to showthe^ommtmity tfaa there^ would be 
stiff sentences for violence within the family, the diversion 
prc^ram wa actually hurthig this program goal. In the 
spring months, the D.A. unit also found that sc«ne men 
would not accept the diversion program when offered to 
them. They would rather take their chances by going 
through the system, hq^nng for a light sentence.^^ 

Since die inception of the district attorney's unit, 
the i^ogram model for treatment has changed. The 
pretrial diversion option b not now as .*adily 
avatlaUet and the empha^ is now on mpre aggres- 
sive prosecution with the imposition of counseling as 
a condttim of probation*^ ^ 

The San Francisco City and County Attorney's 
OfRce haa Implemented a family violence projrot, 
the goal of which is to improve service delivery 
both to victims and offenders in family violence 
cases.^ When a felony complaint is processed 
through the district attorney's ofTice, it has already 
gone through the general works section of the San 
Franciaco Police Department where sutements 
have been taken from the defendant, victim, and 
witncsses.»» According to the district attomey^s 
office* the only cases ever dropped are misdemean- 
on where there has not been serious injury ." If the 
victim does not wish to prosecute and it is a repeat 
case, it will automatically be sent to court where the 
victim must state reasons for not prosecuting. The 
judge then makes a decision recommending release, 

*• nnd., p. 3. 

Ibki,o. 13. 
*• n>id. 

Msrthft P. Wiisofi. "System Analysts for the Family Violence 
Rroject, Office of the Dtst net A:toniey, City and County of San 
Fruidsco'* (Oakland. Calif Consortium, Inc., 1980), p. 1. 
- IM ^ p. 28. 
" n)kl. 



prosecution, diversion, and/or treatment for the 
defendant.'* If the victim agrees to prosecute in a 
felony case, the defendant may ask at the prelimi* 
nary hearing to be allowed to plead guilty and be 
placed on probation with counseling. If the case is a 
first ofTense, this is usually permitted.** 

Misdemeanor arrest reports are received daily at 
the district attorney's office from the San Francisco 
Police Department's records divimn. For those 
cases of domestic viol^ice involving an offender*s 
fourth offense, criminal charges will be filed. The 
defendant in these cases normally pleads guilty and 
receives probation and treatment.** For other misde- 
meanors, the district attorney's decision to charge is 
based on the following considerations: 

• Whether the violence is likely to reoccur. 

• The chances of reconciliation. 

• Who is at fault. 

• Whether the situaticMi is aggravated to the 
point where criminal sanctions should be applied. 

• Whether better alternatives than prosecution 
exist. 

• Information on the incident report, victim and 
defendant's criminal record, rap sheet, statements 
by the victim and witnesses. 

• The wishes of the victim.** 

Among the optionsavailable to.the district attorney 
are diver^n for firsMime offeiKtersrinforinal arbi- 
tration, advising the victim to apply for a peace 
bond, and prosecution.** ^ 

If a case goes to the probation department, for 
diversion, the cotui obtains a report from that 
department, and the case is referred to the investiga- 
tion division for determination 'of eligibility and 
suitability, consistent with the mandate4 criteria.*' 
Suitability is determined by an assessment of the 
defendant's willingness to participate; his ability to 
understand the full meaning of the diversioniuy 
proce^; the seriousness of the offense; his back- 
ground and social history; his marital status, living 
arrangements, and financial status; and his relation- 
ship with the victim and their capability to work 
jointly on the problem.** 

" Ibid. * 
" Ibid., p. 29 
Ibid., p. 30 

» Ibid. ^ 

Ibid . p. 3^. 

Ibid., p. 34, 
*• Ibid. 
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Upon receiving the report, the judge decides 
wh^ber a not to divert the case. If the defendant is 
diverted* he is referred to i probation officer and to 
a treatment program. A Inannual progress report is 
required.^ The diversion program requim a mini- 
mom stay of 6 months and a maximum stay of 2 
years,** At the end of 6 months, an evaluatloif*is 
made by the supervising ofRcer foUowed by a 
recommendation to continue treatment or dismiss 
thecase.*" 

One of the Nation's Urger^diversion {m^grams is 
located in Miami, Florida. Funded by the Law 
Enforcement Assistance Administration, this domes- 
tic intervention program is located in the Dade 
County State's Attorney's Office. The program is 
divided into the prearrest imventicm program (de- 
signed to provide immediate crisis intervention 
counseling and referral to appropriate troitment)*' 
and the postarrest component (designed to utilize 
the, justice system to bring the violence under 
cofttnd so that family therapy and/or counseling can 
be <tf benefit to the defendant and the victim).** 

In the prearrett ccmipcHient, referrals are most 
often imKle by the police, but are also made through 
various community agencies.** The emphasis of the 
prearrest component b usually crisis intervention 
and referral to needed services. The possibility of 
fittBg charges is ex|riored with the victim .through 
the paralegal department of the Sute's attorney's 
office.* Program staff act as advocates for the 
victim for the eifMress purpose of getting the batterer 
into ali^satment i^ogram.** 

In the postarrest component, the empham is on 
using the criminal justice' system as leverage in 
gunii^ contrcri over the violence so that counseling 
can help both the batterer and victim.*^ When a 
de fend a n t enters the postarrest component, the 
State's attorney's office defers prosecution while the 
defendant <voeives counseling. If treatment is com- 
pleted, the charges are dismissed; if the defendant 

• IM. 

« IM. 

Stste ofVlonds, I ith JMcud Cirr >tate Attoniey*$ OfTiCe, 
** noa»f i rk latervciitkMi Pn^gram Auniuu Rqiort: Initial Grant 
.Mod, inly 1, 197t-December 31, 1979** (here^ter cited as 
Aamal nqwrtX p. 3. 

Ibid^p. 14 

** imt of Florida, I Ith Judicial Ctrcuit, Sute Attorney's Office, 
HEW Oraat Applicacioii* Stale Attorney— llth Judicial Cuxniit. 
d o wc a fk intervcatioa program, Mianii, Fla., "Comparative Over- 
view,** app. 3 (beresfUr cited at Comparative Overview). 



fails to complete a,cotmseling program successfully, 
the case is prosecuted.** 

Each morning, personnel of the postarrest compo- 
nent go to the £>ade County jail to inter/iew 
defendants charged with a domestic violence of- 
frase.** All pertinent arrest affidavits are reviewed, 
and defendants are interv^wed within 24 hours of 
the arrest.^ Defendants are accompanied to bond 
iiearings and recommended for release if they agree 
to participate in the domestic intervention pro* 
gram.'* No one is released without the approval of 
the victim." 

Arraignment takes place within K) days, at which 
time diversion of the charges occurs if the victim 
approves of the diversion and if the defendant agrees 
to seek help, has no severe mental illness or histcnry 
of long-term psychiatric treatment, is not "severely 
violent in nature" — even if a prior record exists — 
and ha^ not caused the victim to suffer a permanent 
disability or critic injury." 

During the first three quar ;s of 1980, 178 cases 
were referred to the postarrest unit and 142 were 
accepted into the program.'^ Statistical data on these 
three quarters are shown in table 6.1. Demographic 
data on the client population for the third quarter of 
1980 are shown in table 6.2. 

The available statistics from the Miami project 
indicate that the program is having some success in 
resolving domestic cases through an informal pro- 
cess. It is clear, however, that very serious offense 
are still being diverted out of the criminal justice 
syston. For the third quarter of 1980, 59 cases were 
channeled to th^ domestic intervention program; 44 
involved direct physical abuse. Of the 44 cases; a^ 
majority of the clients diveited were charged with 
aggravated assault or aggravated battery; the re- 
maining cases involved assault and battery, assault, 
battery, or battery on a police officer." 

Miami also has a pretrial intervention program 
that diverts cases away fwm the criminal system. 
The pretrial intervention program, however, will 

IM. 

Ibid. 
^ DMd. 

Afimial Report, pp. 11-12. 

Comparative Overview. ^ 

Rjid. 

R»id. 
« n>id . • 

^* Domeitic intervention program, 1080 cumulative program data 
(on file at Commission headquarters). * 
Ibid. 

# 
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TABLE 6.1 . 

Dadt County Domestic Intervontion Program, Postarrwt Unit Data, First Three 
Quarters 1980 

A. CaMlrrtato 

Total case^ interviewed ^ 178 

Total cases found ineligible * 36 

Total cims accepted for partictpation 142 

B. case djapos fl tans 

TotaJ cne dispositions 166 
Total unsuoc es sfuHy terminated 31 
Total wccessfuHy terminated 135 

Favorable oompletion^T^te ^ 81% 

C. hpmgram r0cidM$m 

Total unsuccessful tenrrrinatiorts due to reanrest 7 
biprogiwi rate of recidivism 2 



Soum: Dade OourHy Domestic Iniervention Program. 1980 cumulative program Mb (on fHa at U.S. Commisskin on CM! 
fVgNs). 
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TABLE 6^ ^ 

IMt County Domettlc Intervention Program, Pottanvst Unit, Case Inteke Data, 

ThM Quarter 1960 
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\ not divertt^rimea of vtolence, while the domestic 
mtovention program's clients consist mimanly 
mdividittls who have committed an act of violence 
kivolviag^ another person,** 

Mtervie:ws with the director of the Miami project 
revpled that only first offenders, are permitted into 
~ the \~domestic interventicnf pst>gram. Those who 
violi^te the terms of the jN'Ogram are sent back to the 
attorney for prosecution^ and most often 
1 are dismissed oi; the defendant is phiced 



who assaults and batters a wcxnan he does 
is not offered the optkMi of correcting his 
prior to being char^ and taken to trial, 
(^fering an individual the oi^rtunity to 
change abusive behavior is no{ in itself 
treating those commtt^j^ violent acts 
differently from thpse committing 
against a stranger, may only serve to 
that dmnestic violence is not as 
how less a crime, than stranger-to- 





agatnst a 

violent 
foster the 
serious, or 
unnget 

Unlike mediaticHi and arbitration programs, diver* 
stem programs phK:e more emphasis on the criminali-^ 
ty of the defeiidant*s behavior. The {Mretrial diver- 
sion program tnat^mandate counseling are proving 
le» effective thaiiii post-trial diverstcm that involves a 
I^obaticMiary sentence. In Santa Barbara, the county 
attorney's ofRce moved its emphati froin pretrial to 
pb^^kisJI. diversion because it found that defendants 
were not taking pr^^trial counseling seriously. 

Althotagh the efRcacy of both kinds of diversion 
programs is debate^i the issue they present is how 
many chances society should give perpetrators of 
crimes involving physical violence. In the misde-- 
meaner sections of the San Francisco City and 
County Attorney *s C^fltce, offenders will still be 
dhverted even after their fourth offense. 

Most criticism of diversion programs is directed at 
pretrial diversion because it is seen as allowing 
criminal behavior to ^continue without sanction. 
Pretrial settings offer lit^e incentive fbrreatchangeu^ 
an abuser merely needs to control his behavior for a 
nhori period of time. Experts see post-trial diversion 
as a more. viaUe option, since there is^ a clear 
incentive for change if a prison sentence is involved. 



domestic interventkm 
progrsm. Mkmi, FU., telq>hofie in rvicw, Jan. 14, 1981. 
" nHd. 



Programs 

diversionary procedures now being 
or donmtic violence have received 
tviews because of questicHis about the pro* 
fusing such programs in cases m/oiving ads 
Such programs typically remove- the 
i the criminal justice system and involve the 
Bt. and the defendant in reaching some 
t>le solution to their situaticHi. No blame » 
plMctjd on either party, and both parties must share 
equal re^nsibiUty for making comi^omises and 
resolving ^^their** problem. There is substantial criti- 
cism o/ the use of mediation and artritraticm because 
these procedures take the criminality out of tpo^ ^ 
beating, in essence tdlmg society that this type of 
violet^ is not a crime. Furtlier, critics believe that 
these techniques place an additional burden on the 
victim. The typical battered w(nnan« they say, is 
frightened, alienated, and bears tremendous fedmgs 
of guilt for having caused her own abuse** and when 
asked to choose between mediation and prosecution^ 
she may feet she is acting inapprc^riately by dead* 
ing to pursue prosecution. An additional critici^ of 
the ' le of mediation programs b that they have 
beccmie "dumpmg grounds** foV prosecutctfs who 
prefer not to deal vAth domestic cases. 

At the Commission's 1978 consultation on bat- 
tered wonra, Marjory Fields discussed such pro- 
grams: 

When violence is more serious than a single sli^), kick, or 
punch snd beccmies s series of blows inflicted by die 
stronger party with intent jto harm the weaker /(iarty, then ' 
* there is no equality. The weske^ person is the vk:tinit snd 
the strong person is the bstterer, who wields the power. 
This is the battled mfe*% situation and one reason that 
medistioi^ wiM not work to stop wife beating. 

Wife betting is not a behavuH' pattern that can be altered 
in a single 2-h6ur mediation (tt* arbitration seanon. At the 
point w^ien the woman seeks police and prosecution 
intervention, beatings may have been a f^^quent occur* 
rence fo^ several years. . . 

Ms. Fields described the limitations of such pro- 



Mediation is not advisable because it requires that the 
batterejd wife share the blame fOT her husband's attack on 

her. . I . 

^ Williun P. McDonald* ed.. Criminal Justice and the Victim 
(Londojn: Sage Publications, 1976), p. 31. 
^ Fielc|s Sutement* Ci^/tM/Mrioii, pp. 251*52. 



ERLC 



70 



\ 



ConhMMifi fmve been made that where commtmity dis- 
cea^ exiat* proiecutofi divert all ftmily oitenae 
mm A ceolefi. When the Mianu Citizen's Dispute 
Settte^at Onto- tries to send serious cases it cannot 
, fi e olvt hack U> the prosecutor, the prosecutor refuses to 
aoospl them. Diversioa can become an end in itself instead 
of a rMmaOy i^yplied alternative.** 

\\ 

Tucao&*a vi^im witness program' in the Pima 
^ Couty Attorney's Office includes a mediation 
ssviee known as the *^utual agreement process.** 
At the Phoenu bearing, the supervisor of the 
mediHiow project, Ami Forgach, (tefined it as a 
process of bringing the parties *^^ther to sit down 
tile medtatOT and talk, about ways of resolving 
tiieir prqMems.***^ He described the major goal as 
p fo toa ng a pnceful setdpnent, which dould be 
cnTtKtiott, a codtngHpff period, or a brenldng up of 
reteioBship. He noted, '"We^re not loddng to 
lieteniime who is guilty or innocent**** 

Oie^ are r^erred to the mediatkm > program 
throo^ various agencies, the most direct Ibeing the 
pohce. There are several mediatira sites at Tucsbn 
poHoe sobetationi, and mediators also ride with 
pofioe officm. The prc^ * ilso receives referrals 
from the dty prosecutor, office and the county 
attorMy*s otBce when part»» file for peace bomls.** 
in vohmteers who abo woric for the 

victini-witiiess pn^ram ai crisis intervention coun- 
aelora use imnijurked police cars with r8dio$ to aid in 
nadmg the scene of a dispute in time to assist the 
police.- 

The rationale for using mediation rather than the 
erfantul process is that: 

dMigittg someone with a criminsl offense and hoping to 
sa essNUy p co sec ule as we^ as attempting to meet the 
eapedatk MS of persons invthved are often times impossi* 
Me. The efforts of the Department. Prosecutors, 
and Courts are misdsrected. The parties themsel ves are not 
' kileresled m prosecution. They want safety, assursnce, and 
help for the offender.** 

At the metfiaticm aemons, certain ground rules 
most be adhered to by both parties: 

1. No f^ysacal violence or screamiug. 

2. No "^puttfaig down** another person; no name 
calfing. 

** fmd ^xt^imi^n(my,PhptnixHiaHfit.p* ISS. 
** Mi. 
** IBM, 

** David Lowdb erf , project director, victim/witiie« program, 
Oiles of the Pima Coaaty Attorney, Interview in Tucion, Ariz., 

lsa.i,ma 



3. One person $pe$jtA at a time with no intemip* 
tions, , 

_4. Talk only in the present tense. 

5. Everycme remains in room until meeting ends. 

6. No burdoi of proof need be met; this is not an 
investigation. 

7. Mediators are not judges; this is not a court 
bearing. 

8. * Mediator wilj be neutral. 

9. Mediators direct the flow of meeting.** 

Two mediators, usudly a male and a female, 
participate. The mediators first extract from the 
parties a reafli^nation of their commitment to work 
out their problms peacefully. Then ground rules are 
stated, prohibiting interruptions, physical violence, 
screaming, and '^putting down each other. ***^ 

Mr. Forgach described the next step in the 
process: 

Then we ask each party to state what it is you want: 
"What do you want from this person?" And we list those 
wants, get them all out of thctn, list them on a wall, and we 
ask the other party listening if they have any questions 
about that, and then we sdicit the wants from the second 
party.** 

Parties are encouraged .0 concentrate on the 
present, rather than talking about thp past: 

They have a whole lot of war storiei, . . .They want to 
relay one incident after another, and they do a lot of 
thinking about those things and it is hard'for them to listen 
to each other. We try to interrupt them when they're 
doing that and say, '*Hey, cbuki you pursue talking about 
what you want happening," [to] try to bring them back to 
that structure.** 

If the par^ are able to reach an understanding 
on their desires and concessions, they enter into an 
oral agreement or written contract.** 

At the.PJioenix hearing, Leslie Nixon, a legal 
services attorney in Tucson, discussed the mediation 
program: 

[W]e do not think that mediation is the place to resolve a 
situation in Which one party systematically and repeatedly 
subjects the other party beatings. 

The whole mediation setting by its ver>* defmition is a 
setting, a rifcutral setting. The mediator is a neutral 

Phoenix HeariHg, exhibit 24. 

n>id., exhibit 22. 
^ Forgach Testimony, Phoenix Hearing, p. 190. « 
*• n)id. 

nnd. 

n»d., p. 191. 
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mediatiiK • oeittnl aftitrator. Both parties are deemed to 
b« OB equal ground, equal footing, equal power. They are 
equal ptt^tiea to an equal di^te. . . . 

But we believe m our experience with batteitd women 
f at thia ia (a] totally unacceptable approach to solving a 
battering or lo having even an interim kind of solution, 
imd that the reaaon for that is because. . Tint of all they 
are not equal parties at all.*- 

Ma. Nixon explained tb/k shortcomings of mediation: 

(Y)ott do not have equal parties here. The mediation 
pcograoL . . .does not Uame anybody. . . .No one is 
given any guilt You just talk about future conduct. And 
we think that diat is pretty unacceptable when you talk 
about one party who has committed criminal acts on 
another party. . .has injured ihtt other person, which is a 
I in 99 percent of the situations. 



So, the message that the battered woman gets in this 
mediation p ro gr am is again the message she is getting from 
the re^ of the system and society in general, and that is, 
Tour'^usband will not be punished for this activi- 
ty.^ . . .[S]ociety does not think this, serious enough to 
. treat it as the cruninal act that it really is under our laws. 
So the message to the man is, **Keep on doing it, you 
know, nobody is going to inmish you for this. You can get 
away with tt** And that is the message that law enforce- 
ment, the prosecutor's office, and the mediation program 
give to the wiomen who are victimized and to the men 
who beat thenL*" 

Mr. Nee|^, the Pimn County attorney, views this 
aa an added advantage because ''quite frankly, if the 
program ia administered through the county attor- 
ney's office, there is always a hammer tluit exists that 
mm or less encourages people to participate in a 
mediatioQ process as an alternative to prosecu- 
tjon.**** Advocates, however, see this **hanuner** as 
poaaiUy a coercive measure to lure victims into a 
reacdutson they think is mandatory only to receive a 
contract that it not enforceable upon breach: 

Ms. Nixon. We have run into {misunderstandings] bruise 
thr mrrtistifrn program is part of the county attom^'s 
office and. . ^nost people when they encounter t[;e 
judicial system, be it civi( or cnmind, are confused by the 
whole thhig and intimidated whatever their educational or 
economic background. 

And whkt happens is if the prosecutor decides to allow the 
person to have mediatibn as an optioh, the MAP [mutual 
a gre e m ent process] personnel generally contact the wom- 
an* the victim,'* and the other person also [and] says to the 
victim, **I am ftt^ the county attorney's office," 



" Lcshe Nixon, testimony, Phnenix Hearing, pp. 236-37. 
« Ibid., p 237. 

Stepbea Neeley, tesdnkony. Phoenix Hearing, p. 208. 



&d. . .they exphun the process and our clients generally 
have come away from that thinking it was ncrt an Optional 
process, thinking that it's just another step in the system 
and finding out later that once again. . .this par^mlar 
DTocess is not going to punish her husband or tf^'^ him to 
(cask in any way. . . .And some of our clients have come 
away tliinking they have an ciiforceaUe document in their 
hand, a contract that is drawn up, and it really in't** 

The mediation supervisor discussed the enforcea- 
bility of the agreements signed zX a- mediation 
proceeding: . ^ 

Vice Chairman Horn. When you have reached that 
agreement, does that agreement go before a judge in any 
way? » 

Ma. FoRGACH. It does not. 

Vice Chairman HorK. That is strictly an administrative 
agreement? 

Ma. FORGACH. That's right. 

Vice Chairman Horn. So if it is broken, what are the 
sanctions? 

Mr. Forgach. . . .[I]f we are contacted or if we follow 
)fip and find that it has been broken. . .we do pursue 
contact of the other party to see what's happemng with 
that, and we may ask them to come back and discuss it 

further. . . . 

Vice Chairman Horn. Okay. So this doesn't resemble 
probation in any way? ' 

Mr. ForgacH; No, it does not. 

Vice Chairman Horn. This is sort of just goodwill 
counseling and trying iO get the parties to see their 
problems and agree to do something about it? 

Mr. Foi^ACH. With a high iuitiadve from our office. We 
do not wait for them to come to us for help. We pursue 
them. I think that's really the bi^sic difference than what< 
really goes on ii\ the usiial social service models.** 

This nv^iation program is similar to many media* 
tion and arbitratioti programs now in use around the 
country. The controversy surrounding such pro* 
grams is not directed at the programs per se, but at 
the use of such programs to resolve disputes involv- 
ing violence. 

A similar mediation program in Dorchester Coun* 
ty, Boston, Massachusetts, consists of a disposition 

** Nixon Te^amony, Phoenix Hearing, pp. 237-3S. 
m Forgscb Testimony, PhoeniJt Hearing pp. 197-98. 
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piaeU victim services* victini/wilness assistance 
project, and mediation.** Referrab to the mediation 
ttmt are made by the clerk of courts, the district 
attrcney, or the bench after arraignment. 

If a case goes to mediation, the disputants are 
informed at length of the mediation component's 
intent and procedures During the im.* J phase of the 
mediation session, it is explained to the disputants 
that the mediators cmly act as facilitators, that the 
mediation agreement should be one the parties can 
agrse to, and that the agreement is not legallyi 
binding ^ The comphunant relates the incidents of 
tli^ dispute and then the defendant is allowed io 
speak. There are also individual sessions. When an 
agreeo^ent is reached, the mediators present it in 
writmg to the involved parties.** Follpwing is an 
cumpkf of a typical successftil mediation cue: 

Y it a 36-ycar-uld male wHo had been married to X for a 
niimber (HP years. On January 23, 1977, Y struck X a 
aumber of dmes, requiring her to go to the hospital with 
mjttries to the face and hands. The incident resulted from a 
convenitioo X initisted after she had opened the mort- 
ga^ statement and discovered that Y had not paid the bill 
for 2 months. 

X came to comy>aad obtained a warrant and Y was 
arreted on Jallipir^ 1977. The case was arraigned and 
rrferred to mediation. A mediated settlement was reached 
on January 27tk 

The agreement stated that both parties get along, they 
- 9imtd to discttciijidr problems in private and not in front 
of the chik<ren; X s^eed to not question her husband 
"^bottt the wMy^ he spends money, to not accuse her 
i «sband ol 5«t<^ another wonuL*, to not inquire about her 
hutNmd's whereabouts with friends. If the tgreement 
breaks do^ii, X will return to court and fUe for separation. 

Y agreed to pay ihore attention to h^s wife, to wpcnd more 
tune at home, not to sse jnother wop^:in, not to take the 
children to another woman's home.** 

A Study of Dorchester p'^ogram assessed a 2-year 
(1973-1:^77) sample of 86 spouse abuse cases in a 
Boston area dis^t cqurt and discussed the metlia- 
tion component of the urban court program in 
Boston.^** Both felony and misdemeanor charges 
were inr' oed m the stuay; the felony charges were 
reduceu to allow the district court jurisdiction over 

*■ Laszk sad McKcan Suicment, Consuitation, pp. 327 -SO * 
^ Ibid., p. 344. 

Ibifl, p. 34S. 

ttMd., pp. 340^1. 
«• p 330. 

Ibid., pp. 332-33. . 
^ Ibid., p 335. 

Ibid. 



them. Thirty-eight of the cases were felonies, involv- 
ing assault and battery with a dangerous weapon, 
attempted murder, or assault with a dangerous 
weapon. The remaining 48 cases were Misdemean- 
ors, with 41 of the^ involving assault and battery.*^* 
In 21 cases no settlement was reached after referral 
to mediation, either because the parties refused to 
mediate, or because the parties were unable to reach 
%n agreement. These cases were referred back to 
the court for resolution with no punishment being 
imposed for refusal to attempt to mediate the 
problem.*** Of the cases referred back, 13 went to 
trial; in 8 of these cases there was an admission, to 
sufficient facts, and the court continued the case for 
6 months to a year after which time the case was 
dismissed if no further difTiculties arose. In the 
two cases where there was a firding of guilty after 
trial, both (iefendants received suspended sentences, 
probation, and conditions of probation. In the 
remaining three cases that went to trial, there '. as a 
finding of insufficient evidence to warrant a court 
finding of guilt or probable cause.*** Of the remain- 
ing 21 case-* that were not settled by mediation and 
referred back to the court, 2 resulted in the defen- 
dant's default, 1 case was continued for a year, and 5 
cases vere dismissed at the request of the complain- 
ant.*** 

A settlement was reached after referral to media- 
tion in 65 of the cases. Of these, 8 of the agreements 
subsequently broke down and 9 defendants default- 
ed.**' Of the cases that broke down, 2 were contin- 
ued without a Ending after an admission to sufficient 
facts, probation was given in one case, and a 10-day 
commitment was given in another that involved a 
long series of violations. **• 

In this study, about 48 cases (56 percent) of the 
total sample of 86 actually result^ in a settlement, 
being reached and the case being dismissed after 
mediation (see table 6.3).*** 

Of interest in the Dorchester study are the types 
of cases that were permitted to go to mediation. Of 
the 85 cases, 79 involved acts of aggression and 
violence against another. Tliirty-eight of these cases 
were felonies reduced to misdemeanors to allow 

Ibid . p. 336. 

Ibid. 

Ibid. 

nMd. 

Ibid 

nnd.. p. m 
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TABLE 6.3 

Dorchetter County Court Program, Case Distribution by Charge and Disposition, 
November 1975-November 1977 

Throots 

Malicious destruction of property 
Annoying calls 
Assmilt and trnttery 

Total 

FakNiycharge 

Assault dangerous weapon 
Assault and battery/darigerous weapon 
Anempled murder 

Total 



No. of 

4 

1 
2 
41 

48 



Total case sampla 

Settlement reached after referral to mediation 

/ Total 



4 

G3 
J 

38 
85 



Otsm»s?d after mediation 

Setttemer^ reached/subsequent breakdown 

Default 

Total jbases 
IMureof tlie mediation igraemeht 



Agree to get along 
AKohoi counseling 
No contact 
Drug counseling 
Psychiatric counseling 
MtOTiage counseling 
Visitation 

Rnandal agreement 
Ernployment counseling 




48 
8 

_9 

65 

Total 

25 
12 
12 
1 
1 
6 
6 
11 
2 
3 
3 



No settlement reached after referral to - 
mediation 

Reason Total 

Complaint refused 8 

Respondent refu:.3d 2 

No agreement reached H 

Total cases 21 

Disposition of case Total 

Trial 13 

Admission 8 

Guilty 2 

Not guilty 2 

No probable cause 1 

Continued without trial 1 

Dismissed at request of complainant 5 

Default 2 



Souraa- Anna T. Laszio and Thonias McKean. statement, Battered Wornen Issimss of Public Policy, consultation sponaor^d t>y the 
U.S. Commlaaion on Civil Rights. Washington. D C. Jen. 30-31, 1978. J34-40. 
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juiisdiction for niediatr ^ purposes; one of these 
cases involved an atttinptrd murder. The only 
sentence imposed m all cases that failed mediation 
and involved further abuse was a 10-day confme- 
ment or suspended sentence. 

Mediation was completed in a majority of the 
cases; however, there is no indication given of how 
0iany of these cases reappeared later in the system as 
a result of further violence. Mediation critics point 
out that felonies were reduced to misdemet lors to 
fit into the mediation program; repeat abusers 
suffered no penalties, or, at a minimum, very minor 
penalties for continued abuse of their mates; and 
victims of brutal crimes were asked to sit ({own and 
work out an agreement to try and "get along'* with 
their-attackers. 

Advocates point out that mediation was con- 
ceived to ac Jress disputes involving persons of equal 
power. In a battering situation, the imbalance of 
power is obvious and often can resuh in the battered 
woman's acquiescing out of fear or intimidation. 
According to Leslie Nixon, mediation may be 
effective in resolvmg minor disputes, but not cases of 
violence* 

- Mediation. . .can be efTectivc. for instance, where there 
[have] only been verbal disputes between two parties or 
threats made by one party. But when you get into physical 
violence, our expenerice with the hundreds of women we 
have encountered in the last. . .6 to ^ months is that tVC 
going td be repeated and things ii^e sitting down together 
in s neutral setting is not going to have any efTect. In fact, 
it*s going to reinforce it. I think it causey more violence.*** 

Typically, viol^ace in domestic settings repeats 
itself and escalates in severity.^** In a sense, media* 
tion can be seen as a windfall for the aggresk)r in a 
domestic situation. No penalty is involved if he goes 
through the procedure, is contrite, and resolves to 
get along with his mate. In addition, the abuser does 
not have to accept responsibility for his behavior, 
^ce the victim is also being asked to chc:k her 
behavior and get ale ^ nh her mate. Nothing in 
the mediation proce»s ..«dicatt;s to the abuser that his 
acts of violence are criminal, even though the same 
acts would not be tolc <.;ed if committed against a 
stranger on the street. In Battered Wives, Del Martin 
points out: 

**• Ninon Tettimoiiy^ Photmx H taring, p 247 

f«ibftra St*f, **^rhe Impact of Violcnc* on Families.'* sched- 
uM fof publication m Concdmion Courts He¥tew. vol 19. no 2 
(December 1981). p 11 
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Police and prosecutors frequently assume these attacks are 
**one punch*' fights, but when the twenty victims of 
Eisenberg and Micklow*s study were hit, it was invariably 
more than once. Usually they receive a beating that lasted 
anywhere from five to ten mmutcs.to over an hour. Once 
the beatings took place, they were usually repeated on a 
fairly regular basis. Wives in the study sustained such 
physical injuries as npped ears, bald spots where hair had 
oeen pulled out, choke marks, concussions, miscarriages, 
fractured jaws, dislocated shoulders, broken anns, cracked 
nbs, and bums on the breasts and arms from lighted 
cigarettes or hot irons. A woman who finally wor**^ up the 
courage to file a criminal complaint against her husband 
for treating her to such abuse can hardly be expected to 
feel grateful for an investigator*s gestures at mediation.**' 

Given a reasonabh: choice, many victims may 
chose to prosecute rather than be involved in 
mediation. As one jud^e at the Commission's consul- 
tation pointed out: 

it was my experience that quite a few of the people who 
were diverted to these mediation processes really didn't 
want to be thfere. They preferred to have their matter aired 
in court and have a judge either reprimand their spousta, 
arrest, send their spouses to jail, to have it on record and in 
court. 

To go into another room, or another area, whether or not 
he*d be in a courtroom building, seemed to take away their 
whole reason for having filed a complaint to begin with. I 
fouRil th&t a lot of them that went through the mediation 
process still wanted their case to be tried as a regular case. 
Still they wanted the judge to have some sort of final say- 
so to the offending spouse, to threaten that if they ever do 
It again, the judge would throw them in jail or whatever. 
But I f( jnd that they were very reluctant in many 
jnstances.toigo through that process successfully.*** 

Findings 

"binding 6.1: Prosecutors often use informal hearing 
procedures to screen^out spouse abuse cases. Such 
informal settings tend to produce an atmosphei'e of 
fear and coercion for abuse victims, frequ^ result 
in no criminal aotion against defendants, i mini* 
mize ^y implication of wrongdoing by abusers. 
« Finding 6.2: Mandatoi^ counseling for spouse abus- 
ers can be effective, especially after conviction when 
the counseling is a condition of probation. In many 
jurisdictions, however, such programs are available 
to defendants charged with very serious or repeat 
offenses, where diversion is generally inappropriate. 
Finding 6J: Mediation and arbitration, which are 
generally inappropriate f-^r settling domestic prob- 

MATtin, Jattered ff7vei pp. 1 1 1-<12 
* ' Golden Johnson, sutement, Consultamn, p. 90. 
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lent whm oae party has been vkdeni to tLe other, 
are ^ uaed at tubttitutea for proaecatioo in tome 
juritdtctiotit. 
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Shelters and Social Services 



With a violent, spouse and inadequate police 
I^otection, a iMtered wife is vulnerable both inside ^ 
and outside her home. If she has escaped the violent 
home, she will often have nowhere to go and no 
means of support Her problems are compounded if 
she has diikftren with her. Such a woman may be 
aided by Federal^ Stirte, and local programs that 
provide MtppCHt ranging from shelcm to financial 
assi^ance to legal services. 

Slwtters 

Safe houses, refuges, or dielters have beccnne the 
oomer^ooe of stq>port services for battered womai 
who are unid»le to remain in th« tr homes due to an 
dmsive spouse.^ In 1971 the international trend f<x 
th* cna^ion of shdtm began in London with the 
estabHshment of CSuiwick Women's Aid * Since the 
founding of Ratidx»w Retreat m Phoenix, Arizona, 
fai 1973, the first in this country,* many communities 
^ve opened shelter and hotlines to assist biutered 
women. It has been estimated that there are more 
dm 3C0 shdtert in the United Slates,* a n\mAer far 
inadequate to meet the needs of the estimated 1 
ttdUott* battmd women m this country. 

llcaore E, l^fifter, Thi B mmit f Wcmw (?*ew York; Harper 
iMlRow* 1979Xp. 191 hnmt are private hoaiet lad public 
kdl^itim lach m clMfdMs and iMten duit provide te ap or s r y 
tiassii^ fof wo9ta laio froai faetterisd spovect. 

* M Ifarda. AHiMtf m9m{Sm FrMCMco: CHde PMbtiestkxit, 
197^p.tt7 

• Jeaa i fer Bsk^r Fl»itti» ^ (New York: 
Aftchor Prm t979X p. 353. 



Shelt^ personnel believe that women who are 
victims of abuse need an environment^ of statnlity 
and safety for themselves and their children during 
the transiticm period after leaving an abusive situa- 
tion. Consequently, shelters strive to Jbe more than 
residences or temporary hoteb for wcmien during a 
crisis; they have the possibilities of becoming com- 
munity-oriented facilities ibMt prc\vide women with 
continuing suqppcHi against violence, discrimination, 
and econcmiic def^vation** In Cottftifol Crime, 
Terry Davidson, describing the peer group sviport 
and decisicmmaking found in one shdter, gave 
evidence of bow a cbmmunity-based shelt^ works: 

The residentt uayed up until early momiiig, smokiiig and 
talking sroum) the kitchen table about how they would 
sc^ve their imMems, enjoying the sense friendship and 
•upportiveiiess. This Saturday night turned out to be the 
most joyoi ' and restful the house had known In ages. This 
women's shelter was oideed a place where the weary and 
troubled could lay down their burdens and get some 
peace* I fdt as if I had embaribedonaseooncljyisit^ 
_ - /'* 
Anne Flitcraft said at the Commission's cottsuha- 
"ion that **it is only in the fmnalion of new 

• Dekwes J. Treat. **Wtfb Beating A Piychp-Lessl Anabm.'* 
C8ira«i^CkwiifiMi(NoveaBber*Deoeabfr I97^p. 14 

• Anne Fitcnit, ttatenent, Bqfimd WammL !mm ^ PMk 
FoUc^ a mnwiitation ipoasored ^ t|M U.S. Qn a i i ainkw on CIvS 
Ria^ui. Waatu^atoii* D C. Jaaoary 30-3t. t97S (beresfter disd m 
ConmhatlotO, p. 113. 

' Terry Oavidaoo, Gm|^/ CHm^ UmkrmmUnt 4md Ckan^ 
lAf infMMi^^ii(NewYork:Hawtto 171. 
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communities that battered women can 
isolation which characterizes their' 4iv^ today/** 
According to Ms. Flitcfaft. a battered woman's 
**i8olation begins within the family. This isolation 
continues as women turn agaili and aglUnJo social 
servtocHgti aw cnfo f c emcnt^ageflcfe^and Tmd not 
simply benign neglect, but further harm."* Ms. 
Flitcraft observed th<:t society's negative response to 
the needs of abused women results in stilf further 
isolation of the women, as they come to realize that 
there is little help to be had^and often the only 
choice IS to remain within the family . >^ 

Experts agree that battered women who are 
forced to leave their homes to protect themselves 
from their spouses e^ist in all ethnic and economic 
grouf^. These women o^mc to shelters with varying 
iic^s and in various physical, emotional, psychology 
teal, and «:momic st«»tes. Testifying at the Commis- 
sion hearing in Phoenix, the executive director of 
the Sojourner Center described a typical battered 
women arriving there: 

[Her] age is around 25. She has a lit*le bit less than a ninth 
grade education. Probably nss not worked at all. If she has 
worked, she might have worked as a waitress for 6 
months, 8 months at one time or another. 

Usually, the average woman again has around three kids 
and that can go — we have (uid zero through— I think we 
had one woman in at one time who had 12 kids. So it 
covers quite a wide range. 

The woman, when she* comes in, as I saidrdemon&trates a 
lot of stress type of responses. . . .She goes t»ack and 
forth between weeping, feelmg guilty, feeling, as if it's her 
. fault— What has she done to herself, her kids? Why didn't 
she cook hamburger instead of ' .acaront for dinner and 
then everything would have been okay?. . . 

Two minutes later or an hour later she is into a rage type 
of reaction and is very angry. . .** 

At the same hearing, the executive dh-ector of 
another shelter in Phoenix emphasized that victims 
of domestic violence come from all economic 
backgrounds: 

[B]asicaily our women that come into our center are not 
penniless vomcn. . It's your women who is lower 



' FutcnA Sutoncnt. Consi.Uation. p 1 13 
• Ibid 
Ibid 

" EUen Lyon, testimony. Hearing Before the U.S. Commtsston on 
Cml Rtghts, Phoenix. Araonu. Feb 12-13, 1980 (hereafter cited as 
Phoenix HeanngK p 9 

*' Joanne Rhoads. testimony, Phoenix Heaing, p IS 
Ibid., p. S 



4 middle, maybe middk^middle class,* and some wealthy 
women,^ wealthy women come into the center. . . 

[A]nd I think that there is no big difference there, whether 
it's my center. Sojourner's, or any center across the^^ 
, country.. Once thah woman wa**a through the door, she is 
penniless. She may drive a Cadillac into the driveway, but 
she won't have any money to put gas into it." 

The witness said that on arrival the women "have . 
no self-concept. Their feeling of worth is extremely 
' low."" During a meeting on battered women of the 
Commi^n's New Hampshire Advisory CcMnmit* 
tee, Dr. Sheila Stanley, a psycuologist for Central 
New Hampshire Community Mental Health Ser- 
discussed the general low self-esteem of 
battering victims she counsels. She said: 

Most of the battered women didn't seem to thuk a lot of 
themselves before they were married, but whatever self- 
^e^^ect they had was shattered -^s the marriage went on. , 
After a few years of being told that you're stupid, dun^, 
or no good, you begin to believe it . . .Consec^iently, 
some of the women that we see feel they sorodiow 
deserve the abuse. 

Shelter staff seek to establish a system of woricing 
with shelter residents that will assist them in becom- 
ing self*^irected, assertive, and independent. Al- 
though they usually cotne from situations where 
they are powerless and unable to assert themselves 
in even minimal ways, battered women, with the 
assistance of shelter staff and each other, learn to 
take control of the / lives again, realizing tjiey can ^ 
choose to leave a batterin^ituation and can, in fact, 
survive independently with their child^. In Harris* 
burg, Debra Baldwin of the Wpmen in Crisis shelter 
de^ribed the role of the shelter staff during the first 
crucial days after arrival: 



We found that if we, m the first few days of thai stay in 
the shelter, just give them a lot of opportunity for 
ventilation of their feelmgs and give them some suyort in 
just sorting some thmgs out, help them tb focus on their 
own role in the f risis, that help them to understand what 

** Sheila Sumley» ttatemetit before the New Hampshire Advisory 
Committee to the U.S. Commission on Civil Rights, a constdca** 
lion. Laconia, N.H.. June 18, 1979, p. 76 (herealter cited as New 
Hampshire Advisory Committee Consultation f, cited in New 
Hampshire Advisory Committee to the U.S. Commission on Civil 
Rifhu. Battered Women and the New Hampshire Justice System 
(June 1979). p. 4 
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happened tn the crists, that is the mott helpful support that 
W€ can provide in those first 2 or 3 days.** 

In addition, counselors Jhe shelter assist the 
women by helping them to focus on future goals and 
aeceaaary inunedtale plans. She said: 

Our approach » very strongly to be nbudirective and 
oonjudgmental. . .to (he women. 

So our asabtance usually is to sUrt out by saying ** You*re 
hbrenow. . . .What^do you want to d^ next?'*. . . . 

And again, to be very careful in no: giving her direction 
from what we think she should do, bui imther, continually 
femfor^ruig the mewge that she needs to decide for herself 
what she wants to do next, whether that's going to be to 
return home or to find a new situation.** 

Shelter personnel must also meet the diverse needs 
of the children who come from battering situations. 
^Xntikbren who witness violence between their par* 
«ts suffer emotional traimia and often react with 
shocks fear, and guilt.'**' One woman described the 
reaction of her ^children to assaults by her spousf : 

The youn^st girl screams and cries hysterically, yelling at 
her father to lei me alone. The boy acts di^usted and 
retreafi into htniielf. Irately, he*s asked questions 9bout 
why we marri^ My daughter says she won*t ever marry. 
My olde^ child screanted and Kecame extremely fearful.** 

Women coming tc» shelters often bring with th^ 
severely traumatized children who may be emotion- 
ally disturbed or have serious learning probletns.** 
Hiere is growing evidence that children who wit- 
ness battering in their homes often grow up them* 
selves to become batterers** or \ae violence as a 
means of reiving frustrations and problems. Shel- 
ls staff witness this trend in the children's behavior 
in the shelter: 

Other children, especially the adolescents, engage m 
various actn^^-out behavion that make communal living in 
oamped quarters a horror. They often destroy the meager 
famishings. Actolescent boys can be as violent as their 
fathen, and often find willing younger versions of their 
mochen th t^ adolescent girls. The theory that an abusing 

** Debrs Baklwiii« ttstimony. Htanng Before the U.S. Commissttm 
m CiviJ R^u Hgrnsifltrg, Fennsyhgnia, June 17-18. 1980 
(herealWr ctted is Harmb:irg Heanng), p 19 
fiNd. 

" llartm, Aatered Wl^ p. 22 

» Sattme Prticott sod Ctfolyn Letko, **B«ttered Wom« A 
Social Piychok}gica] Pttspecttve.** in Myie Roy» ed.. Batu 'ed 
Women; A H^Kho^Soaohgiail Sm4f of Somesm Violence (New 
York: \m T^ottrsnd Remhold. 1977), p 86. 

Walker. The Boiteretl Woman, p 201 
» Ibid 



family begets a new generation of abusers is painfully 
,f>l»ervable in t.iese safe houses.'* 

Shelter staff expend a great deal of time, energy, 
and resources attempting to reverse this trend," but^ 
resources are sqnrce and the work of the shelters is 
done on a minimal budget. 

Another important role of shelters is educating the 
public on the problem of domestic violence and the 
social and fmancial realities for the victims of such 
incidents. According to Women*s Advocates, one of 
the first stelters in this country, **refugcs (shelters) 
are the vitally necessary first step in eliminating 
domestic violence and uf^ression because they 
serve to make the problem visible and to meH the 
immediate need for protection."" Testifying at a 
hearing on H.R. 2977, a Federal bill that would have 
fimded domestic violence programs, the State direc- 
tor of Minnesota's programs for battered ^omen 
said: 

While shelters neither solve the problem of battering nor 
guarantee protection ^tall victtdis of partner assault^ they 
are symbols in a community of the right of all people to be 
ph^ically intHected*by the society in which they live. 
They are^a constant remmder to the judictat medical ancl 
social service systems of (he need for change in the policy 
and attitudes of those systems towaid the victims of one of 
this society's most devasuttng and archaic practices— 
wtfe-bcating.^ 

Some shelters seek to raise public consciousness of 
the plight of battered yeomen through television 
ajnunercials, public speaking engagements, and 
programs for children in upper grades." ^any 
sheltefs have special projects to make social service 
agencies and police departments aware of the special 
needs of abused women and^w they can best be 
served." 

Although sheltef^^e^stitl responding to battered 
women*s immediate^lieeds, they acknowledge the 
need to expand their education efforts to the geheral 

iiMd 

*■ Wcmn's Advocakf. **A Sbeiter tor Abtned Wofnen.md 
Their Chtldrtn** (St Ptul» Minn.), brochure. 

Ellen PeiK^t statement. Hearing Be/ore the Subcommittee on 
Select Education of the House Committee on Eduction and Labor, 
96ch Cong.. Itl tew.. 1979 (hereafter cited as House Hearing), p. 
102 

^ MeliM Fried, lestmiofly, Harrisburg Hearing, p. 153. 

Lyon Testtmony. Phoenix Hearing, pp. 10- 11. Ann Falter, 
tettimony. Harrisburg Hiring, p. 61 
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puUic with speciil emjrfiafis cm organizations such 
as those the medical prof»uOTS.** In Harriri>urg, 
shelter representatives teAifieii that they had con- 
dactcSd training at all the emergency rooms in the 
local hospitals and found more response there than 
from geural imctitioners.'^ 

Compumity education provides shelters the op- 
potSuttity to mform the general public about the 
myths and realities oi domestic violence. According 
to the aiitboi * o|f The Shelter Experience^ a guide to 
Jieher cwganizavon and management published by' 
the Nat^tmal Qwinghouse on Domestic Violence, 
*The entife thrust of the movement agmnst (k>mestic 
violence must be toward the day when society will 
sanction and support the steps necessary to encour- 
age dtsfngagrment from a violent situation, rather 
than su p po rt in g the hi^tntions and traditions that 
iap riac m t person in that situation.*^ 

Shelters often monitor how local police depart- 
ments respond to vi^ims of domestic violence. 
Many battered women report to shelter personnel 
thitf polioe do not provide i»otecti(M| from^their 
a buser! .^ Joanne Ritoads of Rainbow Retre^ dfeT- 
ter/sn Phoemx testified, titat the major corni^aint <A 
aboaed womcA who were forced to call the pcdice is 
*^xdioe are insensitive to what is ^>ing on in the 
boese, {nod) dmt [women] are not advised of their 
ri|^**>< According to a participant at the Connect- 
icut State Advisory Committee's consultation who 
called the police: 

I was beaten, bleeding, and a mess. The police came and 
[my husband] left the house. 

It was a conMnt thing of my calling, the police coming. 
uA he split Fmally. the police said. ""If you don*t keq> 
him here, doi;'t call us.*" And I said. **Wottld you piefit: 
that I kee p him here, and he*ll kiL me. and you can 
'lianolitrgvar ^ y l ef l. Ik ca me iaiclc and started 
m; mid my girlfriend upstairs called the police. They 
^ved Their response was, **Look lady, he says he didn't 
bw you. HefwanU to work things out. You're being 
uai^sosable. why bother pressing charges? He's going to 
be out in a httle while, and hell be \^kr I inSi^ they 

^ Bsidwia TeiliBioay. Hurnsburg H^fint p. 2S. 

"*^ibki 

"* Natioaal Clesnnihouee on Domeftic Violence The Shelter 
Bjtpr^enee^A Guide m Shelter Organiatkm and Manoftement for 
Om^ W^rkin Afoiim Domeitk Violence, I>>cnestic Violence 
Moaopiph Series, No. 4 ( 1 9S0). p. 54. 
^ ^tkm^TheBtmfedWomutup.'iO^^ 

nhoads Teitiaoay, Phoenix Hearing p 9 
* '*Ms. F,** l eet i ai o n y, Factibdins Meeting Before the Conoecti* 
cat Stale Adviiory Coamtmcc to the U.S. Conuatt^ic^ on Civil 
mghti, Hartford. Conaecticttt, April 1979, p. 9 



pr^ charges. They finally said, '*No. aitd oon't call us 




Commission stafT were informed in Phoenix that 
police req>onses to women's requests to file charges 
against abusive mates included saying that it was too 
4ate in the day to take a complaint, that there was na 
use in pressing charges, and tbnt it was a civil ma^o^ 
and there is nothing the police can do.** Pdtice' 
response, however, was better when women had 
been to court to obtain temporary restraining orders, 
which are difficult to get** 

Shelter pmonnel and advocates working in the 
area <A donws^ violence are seeking to make police 
officers soisitive to the needs of victnns of domestic 
violence. For sevoid years, shdters in Phoenix tried 
imsuccessfiilly to establish and coordinate training 
pn^rams cm domestic violence fcH* the pcrfice de-* 
putmmt** In 19S0 the department allowed each 
dielter to conduct cbm sessions in the pcriice 
a<:ademy to fiuniliarize recruits with dcmiestic vio- 
loice iwies.** With these sessions, the shdtm are 
seeking to sensitize new pcdice officers Jo the 
Comdex area of domestic vicrience.*' Jolnne Rhoads 
oudined ber objectives in recruit ti^aining sessions in 
her testin^ny at the Phoenix hearing: 

* 

What we try to accomplish while we are there is not so 
much going in snd tdling them that "T1)^ is what we hear 
about ycMi. Why dopi't you clean up your act? This is what 
is going c» (fttMhm. This is what you are walking into. 
You are not walking into just a fight Ycm are walking into 
a pattern that has beoi established for a very Jon| time, 
and. . .[w)e don't expect yoiLto be counsekm vTwe do 
expect you to be sensitive to the problem that is going on. 
We would like to help you become sensiti««; to it and not 
get yourself to the point where you become itieffective in 
your role because c^ y6ur being overiy sensitive*' Because 
there is a delicate balance that the police have to walk 
re*to6.~ 



Hen^Cyofiiraireptor of Sojourner Center shelter 
in Phoenix, testified thlT^sbe was ^^excited that 
(shelters] were offered , the opportunity 
to. . .[conduct domestic violence training se^6ns 

** Patricia McOrath. Sojourner Center, interview in PhoeniJi. 
Ariz.. Nov. 15, 1979 (hereiner cited «t McGrsth' Interview). 

Ibid.. Ellen Lyon. execvJve direcuir. Sojoumer Center, 
interview in Phoenix. Aru., Nov. 15, 1979. 
•* Rhoadt Tcstifflbny. Phoenix Hearing, p. 12. ' 

Ibid. 

" Lyon Testimony, Phoenix Hearing p. 10. * 
" Rhoads Testimony. Phoenix Hearing, p 12. 
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Drith the reeniits because]. . it [was] the begiiining 
of a (Ualogue between the police department and 
hunyui ter/ice w<Mrkers» human service programs 
Mdi as ours.**** Mi. Lyons indicaled in her testimo- 
ny that one of the major sources of problems in 
addressing dome^ violence is the lack of commu- 
nication and a>ordination among the agencies that . 
tfe working with the i^obton.^ 

She also testified that at kast half of the recruits in 
one of the training sessioos were concerned about 
bow to respond to domestic vicdence calls.** The 
recniiti wanted to know if there was som^hing they 
could do to help solve the problem.!^ Responding to 
theu' inquiries, Ms. Lyons said that she made severil 
suggestions: y 

**. . .1 fed tlu^ you do have a responsibility to intervene 
when Montbody potentially !t at risk of b^ng hurt bsdly 
by j fc paratin g, 1^ tildaK the imilint away en optaoo, 1^ - 
hifnnntm tl» woman of her right to ckigCT*s arrest if you 
fed that you caimot take the penon in because you did not 
see any act of violence at the ^Qbe, k> inform the victim of 
crisis shdtenkia the area***. . .[and] to ofTcr to fmvide 
rrmsiinftirioit to duu woman to a shdter or to her 
aoth^s or to a lnend*s home, to at leaat get away from 
tb* iif^atitw lU *i»t time.^ 

Slover Cl^ie, a p<dice trainer for the Ptansylva- 
8ta Coalition Against Domeatic Viok^ce, reiterated 
1^ the Harroburg hearing Uie belief that pcriice 
offiom should not be expected to act aa mediators: 

(I]f we give them a little bit of knowledge Li 
iatervoition, thty will tend to use that and downplay the 
crinand side of the dispute. 

What Tnf iryiag to dc is instill in them. \ .that it is a crime 
we're dealing with and, if a crime has been coounitted, it 
utist go through the criftiind procedure.^ ' 

Training for recruits is essential, but such training 
mu^ also reach officers who luive been on the force 
for many years, including superior officers. In 
Phoenix, only new recruita are required to partici* 
pi^ in such training.^ In fact, one shelter represen- 
- t& responding to a request by Comm^oner 

Freeman for comments, j^reed wholehear^ly wi^ 
the fcriiowing description of the systemic problem of 

* LyoB Tcstimofiy, Phoenix Hearing, p. 11. 
« Ibid. 

^ Ibid 

- Ibid. 

^ Stow Clarke, tcttmiony. Hmisbufi Hearmg, p. 214. 
^ RboadiTeitifuoiiy, PhoenU Hearing, p. 2$ 

* Lyon Tcnimooy Md ioqatry of ComniimoQer Fnuikie Free- 
ana, fkomix Heaiinf- p- 26. 



lack of education of the justice system in the area of 
domestic vi<rience: 

In the system of jurisprudence, you have not just the 
pcrfice officer, but you have the prosecutor and you have 
the judge, and^ recruit would be a very smdl percent- 
age of the people who woukl be approached. 

The proUem which we Live heard described this morning 
pfmitates the entire system, and it seems to me that there 
should be uiining for the entire police department, and it 
ou^ not to be one in m^uch it's on an ad hoc basts where 
they would:.give you an opportunity to come down and 
participale in a briefing. It ought to be an inherent part of 
the pa^ram and aho it diould eitend to the judiciary and 
to the proaecutor.^ 

Muc|( is writtoi about the necessity ot safe houses 
and of the good work that dedicated shelter staff do 
with abused womeii and their child r e n. Th e r e ali t y 
oi the' si^iatioa, however, is that throughout the 
country shehers are expenendng financial difficul- 
ties.** In moat instances, shelter funding is meager,^ 
and shdten, of necessity, must rely on students, 
vohmt^As, and -workers ftom programs funded 
under the Comf>reliaiaive Education and Trainmg 
Act (CETA) whenever posstUe to perform services 
that they are financially unable to obtain otherwise.^ 

Ltmtte^/financial resources make it impottible for 
the shofi-stafTed shelters to address all the problems 
involved in a v oman*s leaving an abusive situation. 
. EducatioQal and vocational .training is limiteid in 
sbdters because of lack of funds."* In addhion, 
shelters frequently lack the iiecenary resources to 
deal witli the extremdy complex imblems children 
present Sbdters attmpt to provide cah for infants, 
preschocdm, and achool-age children, but usually 
do not have the resourcea* to do so, adequately.*' 
Shelters are usually overcrowded and in general 
disrepair, with no funds to expand or to repair 
bnAen appliances.** Lack of resources leads to 
widesimad sickness in the shelters because those 
who are ill cannot be isoUted.** Pinancv<;s make it 
impossible to staff a shelt^ with a nurse or doctor, 

^ Jweacc Moore, My Siiter'% Place, Women*! Les*! Defense 
Fttad* WasUiiftOD. D.C.. House Hearing, pp. 124-21 
* « Ibid. 

• Lyon Interview. 
Wslker, TheBanered Woman, pp. 200, 203. 
^> Ibid., p. 201. 
^ Ibid. 
Ibid., p. 202. 
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so shelters must depend on the often unreliable 
volunteer services of conununity professionals.^ 

At present, about 70 peri^t of the shelter 
programs piece their budgets together from multiple 
funding sources, public and private.^ As a result, 
few shelters have secure funding and most face the 
possibility of closing each year."* 
t During the Commission's consultation. Shelly 
' Fernandez of La Casa shelter discussed the unstable 
fin4ncial condition of shelters: 

We found we had need for money for the shelter, very 
badly. We didn't know ^hat to do. So, we went to our 
local foundatiofl and we got some small seed money 
grants. We still have that determination to keep getting 
money because our money is running out. We get it for 1 
year. S5,000 here, and $6,000 there. Now we a^e in our 
third year. We still have determination, but we need ycur 
help." 

Echoing Ms. Fernandez* sentiments, Monica Erk- 
ler of Women's Advocates said: 

When. . . .she talked about the continuing problem in 
budgeting and the ever continuing search for funds, I 
thought oi' oun positipc right now. We are preparing our 
sixth or seventh budget, I am not sure which. We are still 
scrounging for 55,000 and SK),000 here and there to make 
up a budget, which is over $200,000.** 

This funding problem may be even n^ t severe 
for ru^al shelters that must compete wan urban 

^ shelters for funding from some sources. As a rural 
shelter representative at the Harrisburg hearing 

^ noted in describing her shelter's funding problems: 

The shelter facility is inadequate because of its 
size. . .because we have not received much financial 
assistance, we have been operating on private donations, 
fund raising, small grants, and have not been operating 
on. . .a large budget, and I think that a lot of the grants 
that We see do go to large urban areas and the rural areas 
are not usually considered. . 

This shelter's funding difficulties were increased 
when the county discontinued it^ assistance to the 

9 ^ Ibid 

** CynthM Damn, chaltperson. National Coalition Against J>o- 
mestic Violence, testimony. House Hearing, p 162. 
Ibid..pp 14M2 

" Shely FemaiMcz. sutcment (on behalf of Marta Segoura- 
Ashley. cofbunder of La Casa de l«s Madres, San Francisco). 
Consultatwu p 103 (hereafter cited as Fernandez Sutement). 

Monica Erier. statement. Consultation, p IDS. 
^ Fried Testimony. Hattrtsburg Hianng, p. 133 
• Ibid. 

tbid. 

^ Dmhci Testimony. House Heanng, pp 141-42 



facilities because one commissioner felt that at wa& 
breaking up marriages by taking battered wpmen out 
of the home.*' The commissioners, however, allocat- 
ed monies for protection of animals and beautifica* 
tion of the community.*^ 

Fewer than 15 States have enacted laws providing 
funding for shelters, and most of this legislation does 
not guarantee permanent funding. Funding, even in 
these States, is generally not adequate to meet the 
needs of shelter programs.** 

Funding patterns of Federal agencies and private 
foundations present still another problem for shel- 
ters.** In the past, Federal monies have been avail- 
able for research projects only. Private foundations, 
though providing bilbfti^ of dollars for community- 
based social service projects^ have allocated less 
than, one-fifth of one percent of that total to fund 
women's projects.*^ At the consultation, one shelter 
. representative said: 

We don't want research and demonstration grants, we 
don't want any of those. We know what we are dbing. We 
don't need the luxury of research grants. Women are 
suffering and hurting. We know the problems of the 
battered women, we need money to establish shelters to 
work on methods to share our knowledge with the 
thousands of people acioss this Nation who need to open 
shelters with adequate and ongoing funding.** 

The problem of the inadequate funding of shelters 
is complicated by the reality that in the Umted 
States "[h]alf of the shelters are located in the 10 
most populated and urban states, and some states 
have no shelters at all."** 

A panelist at the Commission's consultation testi- 
fied that currently, "the need for shelters far out- 
weighs the number in operation."*' Because of this 
shortage, shelters are unable to assist more than a 
third to a fourth of the families that need the'- 
sevices.** 

Del Martin, "Bettered Women: Society's Problem." in James 
Robeii Chapman and Margaret Gates, eds . The Victmizatton of 
Women (Beverly Hills: Sage Publications. 1978). vol 3 of Sage 
yearbooks in Women's Policy Studies, p. 120 
•* Ibid 

Fernandez Statement. Consultation, p. 101. 
** Bland] na Cardenas Ramirez. Commissioner. Ad^.i^i^stration for 
Children. Youth and Families. Office of Human Development 
Services, Department of Health. Education, and Welfare. iXait- 
mcnl. House Hennng. p 175. 

Moore Testimony. //oMj? //m/i/i^, p 124 
*• Ibid 
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Special Ne<Nls of Rural Women 

The incidence of domestic violence is high in rural 
aveas.^ and victims of domestic abuse in these areas are 
often confronted with special problems that women in 
urban areas may not experie.icc.^ Edwin Frownfcltcr, a 
rural legal services attorney « summarized factoH) in the 
rural environment, such as traditional values, peer pres- 
surs, and physical isolation, that could le^d to the high 
incidence of domestic violence: t 



rated on in A Monograph on Services to Battered 
Women: 



[T]hc likelihood of her suffering geographical and social 
isolation is great. This situation is compounded by a lack 
of anonymity if she does seek help. In some rural areas 
there is no training at all for police, much less specific 
training in domestio violence. Judges, who are responsible 
for signing warrants to enforce restraining orders, often 
are difficult to reach * 



I think there are several. One is the strong sense of 
trtkfitiOQ. . . . 



Legal aid is non-existent in most rural areas. Where it does 
exist, it is restricted to those citizens living in the county in 
which it is found. 



There's a lot of prenure on individuals to maintain the 
' bmOy rdatic^Mhip . . .Oe a better We and the problem 
win stop. This comes from .the ministers. . . .it comes 
from the police. It comes from friends and family. . .and 
in a tiny. . .sealed society like Fulton County, that 
*«nottnt of peer pressure can be an incredible force for 
■Kdding a women's behavior. " . 



There are a lot of women who are literally prisoners of 
their httibiiiKis, dependent on them for everything, for any 
load of tfansportatkm, for their income, for the tMsic 
Dccc si it i ci of hfe, and it is a scary <>roq>eo| for them to 
give an that up and go out and ^^ce what can be a very 
hanh asid difficult life of poverty, especially where there 
are children involved, so they stay. 



As to the inddenu of abuse, I think life in these isolated 
ml areas is kind of conducive to that kmd of condpct. 
We have to (met the fact that l>fe in a rural arei can be 
boriag as can be. In a lot of situations, we have perhi^M a 
hu s b a nd who works. . .70, even 100 miles away. He gets 
«p at 5 in the morning to go to his job. He gets iMck at 7 at 
night, dead, bone tired. What is he going to do? M<Htly he 
jun goes out to the bar, drmks for a few. hours with his 
bud dies, and comes home to a tense marital situation and a 
lot of times that*s-Mfhere the abuse comes.'< 



AMitkmal probleiU rural women may encounter, 
ioch as untrained police officers, lack of legal aid, 
mS tcftfctty job opportunitiies, are further elabo* 

' New HaouMhiit Advif^ Committee Coct&lcatkNi, p. 2. 
Ffmiac StoffUi$ WytAb^ p. 371. 
" Bdwia Prowtfdtc f.ustiBioay.Wflfw(i6i/ Hearing, pp. ^%^^\. 
» UJ..OepanmcaCorncahhaadHiifflaa ^ernctM, A Mom^oph 
m Senim I9 9mtmi Women (undMd). pp. 96>-^. 
^ Friad Tc^inoay. H^rttbmtt Htmrii^. 32. 
** Edwia Frow«feher. interview in Chaaibenbttrg. Pa.. June 4» 
IM (hcrtaHer cited as Frownfdter Interview). ' 



There are few jobs for which a woman can apply in a rural 
town. Furthermore, the findings of the Nebraska Task 
Force on Battered Women indicate that most rural women 
have worked only on the farm or in the house andshave no 
marketable skills.^ 

When women are isolated, they joften must rely\m 
the State police to respond to calls for assistance uK^ 
domestic situations. In many instances, the response 
to calls for asustance from abused women in rural 
areas is inadequate due to the distances police must 
travel to reach them.^* According to one rural legal 
services attorney, the State police^in Pennsylvania at 
one time had a written policy that they woidd not 
respond to domestic calls unless someone had been 
killed.^^ This policy; however, was changed after 
one shelter conducted training sessions on d'^mestic 
violence for State police.^' 

The problep of isolation for the abused women in 
rural areas may be exacerbated by rural values.^ At 
the New Hampshire Advisory Committee consulta- 
tion, Olivia Henry, psychiatric social Worker at the 
New Hampshire State Hospital, said: 



There's a great d^^ of violence and a kind of protecti- 
veness and real pressure not to come forward or go public: 
"This is a family nutter". . . .There's a kind of pressure 
on anybody who chooses to speak out, from the family 
and the community and I think from the police.^ 

Not only do rural values discourage battering 
victims from reporting domestic assaults, but geo- 

^ n»d. 

" Otivta Henry, testimony, New Hampshire Advisory Commit- 
tee Consultation, p. "94. 
" Ibid. 
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graphic isolatipn of rural families often prevents 
neighbors from reporting such incidents." Sgt. 
George Miville of the Manchester Police Depart- 
ment contrasted the urban and rural settings: 

We do,iuve apartments and houses being close by, [and] 
thin walls, [while] m a rural area someone could be laising 
all Jcinds of havoc in the farmhouse and the nearest other 
h6use could be a half-mile away and iv isni heard. We 
have a lot of calls from neighbors who hear things; 
whereas the people involved m that house where it*s 
happcmng do nol call If there are not neighbors to hear, 
then the calj never comes tn.^ 

In small communities, the police force may be 
familiar with both parties involved in a family 
dispute. In cases where the ofHcer is summoned to 
the house more than^nce, he may become inioici ^nt 
of domestic violence victims who lodge more thari 
one complaint. It is not uncommon for police to fail 
to respond to these calls. If this occurs, rural women 
' ami their children are without protection and if no 
shelter is available, they have no place to turn for 
help.** 

Federal Programs 

In the spring of 1979, Joseph Califano, then 
Secretary of Health, Education, and Welfare, estab* 
lished an Office on Domestic Violence within the 
agency.*^ This office was created to*. 

provide a centra) focus for policy planning; keep track of 
current developments in service delivery, research, and 
evaluation of domestic violence projects, and coordinate 
these activities; help to develop a Department*wide 
research and evaluation agenda; serve as a focal point for 
inrfbrmation both withm the Department and for other 
federal agencies and outside groups; assist other HEW 
agencies, to improve* services to victims of domestic 
violence; develop, collect, and disseminate information on 
domestic violence, work with other federal agencies to 
develct) joint programs and activities; provide the staff 



^ George Mivillc,' testimony, New Hampshire AdviscM-y Com- 
mittee Consultatioii, p 5 ) / 
Ibid 

"* Shirley J Kuhle, presidents Nebraska Task Force on Domestic 
Violence, sut^nent, House Heanng. p 323 
' '* Susan Cohen. Funding Famtly Violence Programs: Sources and 
Fotential Sources for Federal Momes (Center for Women Policy 
Studies, November 1979), pp 2-3 

Cardenas Ramirez Testimony. House Hearing, p. 172 Office of 
Domestic Violence Projects funded as of October 1980 Include 
advocacy demonstration grants to Rockland and Family Shelter 
Center for ^Advocacy and Supportive Services PO. Box 517 
Nyack, New York, Domestic Intervention Program, State Attor- 
lie/s Office. 1331 NW 12th Street. Miami. Florida 33215.*^ 
WOMAN. Inc. 2^40 16th Street. Suite 202. San Francisco, 
California 94103, and Family and Children's Service, 115 West 
Sixth Street. Davenport, Iowa 52803 



support for the Interdepartmental Committee on Domestic 
Violence. 

During 1979 the Offioe of Domestic Violence 
focii|$ed on dissemination of public information and 
technical assistance, which included lUie creation of 
a national clearinghouse to develof^, Collect, and 
disseminate data on domestic violenccA** With the 
Law Enforcement Assistance Administration, the 
office funded a family violence research proj^t at 
the Center for Women*s Policy Studi^ in Washing- 
ton, D.C., which provides technical asnstance^ 
issues of domestic violence si'«.a as heafth, social 
services, criminal justice, and legal problems.** In 
addition, the center publ^hes a newsletter. Re- 
sponse,^ 

For fiscal year 1980, the Office of Domestic 
Violence was authorized $1.2 million in program 
funds. With this money, it focused on technical 
assistance programs, public awareness activities, aod 
demonstration grants for comprei(ensive community 
services.** The Office no longer exists.** 

The community development block grant 
(CDBG) program** is currently the primary source 
of Federal funds to local units of government for 
''the development of viable urban communities.'*** 
Before^the" implementation of the^lock giant pro- 
gram in 1974, cities and local governments were 
allocated Federal community development monies 
through a number of categorical grant programs. 
When Congress changed to the block grant pro- 
grsun, many people thought that local control of the 
planning, programs, and implementi^ion of activities 
would eniible the specific needs of communities to 
be met.** 

The revttalization of shelter facilities tlias been 
inducted in the Depa ment of Housmg and Urban 
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•* Coheir Funding Family Violence Programs, p. 2. 

- Ibid., pp. 2-3. 

- Ihid..p3i. 
" Ibid.. pp\ 2-3. 

*^ Jan Kirby Gelh program analyst* Natbnal Center bn Child 
Abuse and Neglect, Department qf Health and Human/ Services, 
telephone interview in Washington. D.C.. Sept. 14. 1981 
" Housing and Community Development Act of 19^. Pub. L. 
No. 93-383, 88 Sut. 633 (codified at 42 tJ.S.C. 15300/5317 (1976 
andSupp III 1979)). 

Ellen Pence. Emergency and Long-Term Housitif (Natkmal 
Coalition Against Domestic Violence^ undated), p. 5. 

Ibid. 



Devetopmenl's rer i as an activity eligible for 
Nock grant funds. ' before the regulations specifi- 
cally Ikled shelters* many battered women's pro- 
graott ivere discpura^ frcnn ap|dying for fimds to 
fehalyllitfte their facilities.- 

In sofliie instances, CDBG funds allocated to 
reha Wit a tc . a-iStnicture being occupied may include 
temporary rekx^ion funds for the current occu- 
pants*** In addition, a, community development 
\Aock granf may omtain funds for public service 
aetivkies.^ If a domestic violence prograip accentu- 
ates a commmiity devek>pment strategy for a neigh- 
borhood, the program's organizaticmal expenses are 
^ eltgiUe for feimbursenibit as a pid>lic service.** 
The section 8, existing housing, program providei^ 
foital subsidies for low- and moderate-income fami- 
to.*^ Battered womn's grcaips cm make this 
Federal hoAstng i^ogram more responsive to the 
neecb of women living in shelters by: (a) a^king^local 
ai^ncies to give priority to these women/for receiv- 
ing c«tificates of digiUlity for housing; (b) encour- 
agmg qualified Ideal organizatiofa to I apply for 
section 8 whm «t is not being us^ and (c) 
mo tttoring theactiyities of the section 8 ^rorauns in 
their conmiunities.*^ ~ . I / 
During fiscal ye^ 1978, a special^ family 

Adi^ence i^c^ram was established Within the Law 
&i^5rcenient Astis^uice Admi|iistratibn| (LEAA) tg 
fitnd local imjects focused cm impro^ig the re- 
iponse <^ the criniinal justic^ system jto dQifoo^tic 
vicdoce.** Funded projects n^ist involve public and^ 
private community agencies such as %w enforce- 

^mot, social service, and medical personnel in tlfeir 
activities.** 

. b 1978 the p^gram funded 16 projects and in 
1980, 23 were funded. Since LEAA was being 
leased out at the end of the fiscal yW, r ew projects 

" were not being fimd^ in 198 U** | 

Under the Title XX frngram,'*' the Department 

^^pt Health and Human Services providei monies to 
-States for social services for public assist ince recipi- 
«ents and tor i^evention of neglect, abus<i, or exploi- 
ti^ion of children and adults. Sutes are required to . 

** Ibid. 
«nMd,p.6. 
*• njid. . 
» ft4d..p. 13. 

ftid,.p. 15. 
Ibid, p. 14 , 
»n)id,p.S4. 



submit annual social service plans, indudtiig infor* 
mation on administration and services, for nHS to 
approve. To receive Title XX funds, a program has 
to be included in the State plan. Be^nnin^ fiscal 
year 1980. Tide XX funds were made available for 
emerc^ency shelter as a protective send<?e to "an 
• adult ^in danger of physical or meqtal injury, neglect, 
maltreatment, or exploitation. [Under this provision,, 
a]ny adult can be provided shelter for a maximum of 
30 days [during] any 6-month period. "*•* / 

Through i>ublic assistance training grants, Title 
XX funds are available to institutions) ahd st^ents 
for training in social service delivery m^ to domes- 
tic violence prognuns for initial and inservice train- 
ing of staff. To be eligible for these grants, programs 
must be imduded in HHS-approved <x»nprehenstve 
social service plans for their respective States. »•* 

Shelters report that certain problems exist with 
the program; According to the executive director of 
Rainbow Repeat in Phoenix: 

[W]e have the Title XX money, which is Federal money, 
and it has to be matched with one-fourth of clean mmiey, 
which we csl} it, ^^diich any kind of money that you can 
raise or produce that is not mixed with any Federal 
money, which in some centers— it creates quite s drain on 
them because there is just no wsy that they can raise this 
kind of money. ... 

Categorical has to be one-third of that income digible, 
which means that for our clienu we need AF£>C [aid to 
.families with dcpoident children] cliento or SSI [supple- 
mental security income] clients. 

i 

Once you get past that probltoi, . .there is the proMon of 
when this woman comes in. . .she msy be married to a 
man that is makin^20,000 to $30,000 a year. And in order 
for her to ^ecomediigibb for die Title XX fimdmg $ht has 
to sign saying that she is not planning on ever returning to 
this man, which puts her in somewhat of a bind because 
many times she is sitting there ^saying, *'But I don't know if 
lamornot."'^* 

Another problem with the progr&m is the time 
Uipse between the shelters' rendering of services and 
Title XX reimbursements: 

IM., p. 89. 

Social Services Amendment of 1974, Pub. L. No 93-647, 12, 
88 Sut. 2337, and amended Pub. L. No. 96-272, Title 11, 1207(b), 
94 Sut. 326 (codified at 42 U.S.C. il397*l397e (1976 and Supp. 
Ill 1979)). 

Cohen, Funding Family Violence Programs, p. 9. 
Ibid., pp. 9-10. 
Ibid., pp. 3-4.^ 

^homi$Tnatnony,, Phoenix Hearing, p. 19. 
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[W]f provkkAhc scrv^ artd we do oot get paid for the 
lervices thai we provide for from 6 to '8* to sometimes 12 
W(teks after we have provided the services, which makes it 
yin7 difficult for a small nonprofit agency such m ours. It * 

npleiely destroys any sort of concept of cash flow. We 
are constantly in crisis, obviously *^ 

PMnsylvioia's Depattment of Public Welfare is 
successfully using funds allocated^ander Titfe XX of 
the S^iij Security Act to support a shelter network 
ACtoai_tbe State. >^ In past years, a few Wmestic 
violence programs, were funded by Title XX* when 
regional offices of tho departme had money left 
after diabufaements from their regional allocations. 
Under this procedure six or seven ^helt^rS in the 
State had confrmcU uMer the Title XX plan for 
different eligible program services in viuious am- 
ounts* 

A represpnUtive frpn^the Pennsylvania Coalition 
A^nnst Domestic Vjomce testified about hoNv the 
shelter network rinl|ll>f got included in the Sute 
Title XX plan: ' ^ 

Shortly after 76, two [flograms within the State were 
funded through the regional ofTicei of th<t department of 
welfare^ and tn the folk>wing year several more programs 
were liiaded. They were a|^>re^iative of that /unding, 
believe me« It really ended the bakesale brienUtion that 
most of the programs were operating* on; however, -what 
we were finding we that the policy wis s4 incon»stent: in 
one area there would be funding for em^gency room and 
board; ^ another area it would only be for counseling, 
and. . .the amounu were greatly diffehng. . . . 

(I)n order to address the inconsistencies, w^ started to talk 
aoKMig ourselves. We also supported our programs to 
enter intp. . .the public hearing process. . . .Wfc were 
very fortunate in having contacts within the department of 



the ^ other half are either counseling centers or 
horiines.""* 

The 96th Congress considered H.R. 2977, the 
Domestic Violence Prevention and Service Act, 
legislation tJiat would h>ve provided ftimb lot 
services to victims of.don^estic violence.*" The bill, 
which passed nn each*" house of Congress but did not 
receive approval at the conference report stage, 
would have authc^zed $65 million over a 3-year 
period to State and private agencies.^'* 

The act was intended^ to increase the participation 
by States, local public agenci^ private mmprofit 
organizations, and individual citizens' in* efforts ^jBo 
prevent domestic violence."* The bill would haye 
provided for technic^ assistance and training rel^t- 
s^ing to 'domestic violei^ce programs to States^ loqal 
publio agencies, private nonprofit organizations, aSnd 
individual jsitizens as well .as establish a Federal 
interagency council to coordinate Federal programs 
that could a^ist battered women. In addition, the 
legislatio!! \uould have created informatton-gath^* 
ing' and reporting programs relating to domestic 
violence."* 

/ 

Social Services/ / 

A woman who^flecs a viole*'^ home in the middk 
of the night often has tio mohey and only the 
personal effects that she can canV. Thii woman may 
be forced to turn to public social/ service agencies for 
fmanciel assistance to subsist, counseling, and family 
services."* 

Documentation is generally required during thc^^ 
application procedure to verify certain statements on 
the application form."* Testimony at the Phoenix 



welfare that did include us in i^t prqailanmng meetings, hearing indicated that documentation is often diflR- 



and we were exceptionally fortunateiA^hen the administra/**/T . 
tion, under Gpvemof Thomblirgh, did appoijnt Helen f cuii lo suppiy. 
0*Bannon a* secreury, and/ we $aw a real policy 
change. . / 



Beginning July 1, 1980, the department of p^iblic 
welfare allocat^ nearly/ $2 million to ft^nd 28 
domestic violence programs across Pennsylvania. 
** About half of the programs funded are shelters and 



Lyoti Testimony. Fhoenix Ifeanng, p ^ 

Sherry Knowjtoiit testiino^y. Hamsburg Htanng ^ 171-72. 

^ rwd..p. 172. 

Susan Kelly-Dretst, testimony, Hamsburg Hearing, pp 174> 
75. , 

Ibid..p 175. . 
»»» H.R 2977. 96lh Cong , Ittscss., 125 Cong Rec. H1317 (1979). 
This tntt was reintroduced in the House on Feb. 4, 1981. H.R 
1631. 97th Cong. UtscM,. 127 Cong. Rcc H370(19S1) 
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hey [the social service agencies] require documentatioD 
of btith certiftcatesi on both she and the children, rent 
receipts, 'and stuff Jike that. Most of the time when the 
woman is fleeing the situation she is not going to t^av^ time 
to pick up her. rent receipts or utility deposits, hor 
children's binh certificates, an<| her birth certificate. 

" "» Ibid. Center for Women Policy Studies. Response to Violence in 
the Famtly. vol. 4 (October 1980), p. 1 

»»» H.R 2977. 96th Cong.. l$t sett., 125 Cong. Rec. H1317(I9?9). 
Ibid ^ 

»'» See. US., Commiision cn Civil Rights, rtaff fepdn, "The 
Legal Syitein and Women Victims of Domestic Violence, 
Phoenu." February 1980. pp '&-44. * 
»»• Pttncis MaOrttH itimony. Phoenix Hearing, p. 17. 



Another common thing that happens is he will destroy 
every spectik: piece of documenUtion she has for this 
specific purpose, ^so she cannot prove who she is. I have 
iKid them tear up her social security card, every piece of 
docomeaution she has."^ 

The welfare application procedure is sometimes 
baited at this time of need due to lack of appropriate 
documeiktation. 

If a woman complies an application form and 
qualifies for financial "awstance, she may be required 
in aoroe jurisdictions to vait 4 to 6 weeks to receive 
her first check."* Del Martin addressed this issue at 
the national consultation: 

In St Louis, Missouri, I an told, it takes from 4 to 6 weeks 
for the first welfare checl to come, during which time the 
woman mu4t h'Ave established « permanent residence, been 
clwed by a social worker who makes a home visit, and 
provided the deptrtinent of social services with proof of 
birth and social aecuiUy numbers for herself and her 
children. To rent a place the women needs money, and 
rent vouchers are difficult to obtain. If sne is luck^ enough 
to get one, however, she finds that most landlords won't 
accept rent vouchers. They want cash on the line. Without 
Vplace to go or means of support until she can become 
indepe^ident, the wife/victim is often forced to return to 
her violent husband.^'* 

Attitudes of welfare workers were also discussed. 
In I%oeniJir the director of the Arizona Department 
of Economic Security testified that **many of the 
[welfare] programs that we inherited were run by 
people basically who had been hired to protect the 
State system from those people out there who are 
trying to rip it off."*** 

In an interview, a shelter representative noted that 
**moat women are scared to begin with when they go 
to welfare, and during their first visit to the welfare 
office, agency personnel destroy any confidence 
tbcy may have in themselves.""* During the Phoe- 
nix bearing, the assistant director of the Arizona 
Department of Economic Security admitted that the 
attitudes of many workers hamper their ability to 
assist persons seeking welfare and said that he is 
trying to change that. He testified that: 

. . J came to the Sute, November a year ago. and (the 
person]. . .who is responsible for the family assistance 

Ibid., p. IS. 
^ Martta Statement, Consuimtkm. p. 10. 
Martin, Bnmrtd Women, p. 121. 

WUlttm Jamieson, Jr.. testimony, Phoenix Hearing, p 153. 
»•» Magrath Interview, Dec. 4, 1979. 
»• Thomu McUttghlin, testimony. Phoenix Hearing, p. 143. 
^ Ibid. 
•* Ibid., p. 142. 
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program, pointed out to me very early on that despite the 
fact that we have some very good staff, the success of the 
public welfare programs for many years has been mea- 
sured by how many dollars you turn back to the general 
fund at the end of the year. 

We had a substantial problem, and still h(ive a problem in 
some areas relative to client access to services, the fact 
that we are hereto serve them, not the other way around. 
It was' necessary about 5*1/2 mo/iths ago to relieve the 
problem numagers, both Phoemx and Tucson, public 
assistance food stamp programs, as well as five local office 
managers here in Phoenix on this exact ^ue, relative to 
AFEK: and food stamps. ^ 



I hope we have made the point, when clients come to the 
ofike, we take their applications. If there are instances 
where that is still not the case, I would certainly be 
interested in knowing what thcHe are.'** ^ 

Many States h^e emergency assistance programs 
that are available to assist battered women who 
leave a battering spouse! Each State's ability to assist 
these women tiepends on its welfare policies and the 
amount of funds in the emergency assistance ^ro- - 
gram. For example, the State of Arizona in 1980 
allocated $800,000 for its emergency assistance 
program. During the Phoenix hearing, the a3»s- 
tant director of the department of economic security 
indicated that the emergency assistant progra i 
was intended to provide assistance on a one-time ^ 
basis to applicants. Nevertheless, in some in- 
stances, an applicant can provided benefits three 
t'mc^ in a 12-month period.'** The level of support is 
, hcvever, the average benefit provided in 
Phoenix being $70.>*» 

An applicant for emergency assistance in Arizona 
must satisfy the documentation requirement for the 
general welfare application and have a home and 
evidence of her emergency needs, Shelter person- 
nel' in Phoenix voiced concern that qualifying for 
emergency assistance was impossible for battered 
women, since few have a place to live.>** 

The emergency assistance program differs in 
Pennsylvania, according to the district director of 
the Dauphin County Department of Public Welfare: 

Ibid. 

ArixofiA Department of Economic Security, Arizona Welfare 
Laws, /ffcd^lf Maintenance, R6-3-804, vol. 3 (1977) (hereafter 
cited as fficome Maintenance). 

McLaughlin Testimony, Phoenix Heanng, p. 142. 
*" Income Maintenance, R6>3-20l c (A). 

MtignthTtiUmony, Phoenix Hearing, pp. 17-18. 

87 

\9r 



Emergency a^Unce is assistance we can give to a person 
for a period of 30 days if they are not eligible for our 
regular grants; that is, if an emergency occurs in their lives 
that ffi'lght disrupt their family life or their individual 
functioning — they might be homeless because of some 
enoergency, something of that S3rt--then we can give 

assistance for a short period of time.'** 

p 

Battered women wih af^^ent needs can qualify for 
eiaergency assistance in Pemisylvania. The amount 
ot emergency funds allocated, however, would be 
limited to the minimum dollar amount that the local 
office verifies is required to meet the emergency 
needs of the applicant"* In addition to the money 
awarded, a faniily qr indivMual could receive an 
emergency shelter allowance of SlOO for 1 month or 
$300 (or 3 months' arrearage.*** 

In addition to emergency assistance, mere bat- 
tered women with children qualify (qt welfare 
assistance under the aid to families with dependent 
children program (AFDC). Again, benefit levels 
vary frcMn State to State. In Arizona: 

The aid to dependent children program. . .is in the 
bottom K) percent in the country. I don't know, it's 37th in 
the Nation or something along this line, it's woefully 
inadequate, to say the least, as far as the amount of 
benefits; the4ypeofbcnefitr^t are offered. 

To eiiemplify the level of AFDC benefits in Arizo- 
na, tiie assistant director of the Arizona Department 
of Economic Security testified: 

The current benefit levels run, just perhaps as ait example, 
a monthly benefit for a mother with thn^ children is S240 
per month. I can go on if you like: S274 for a family of S, 
$306 for a family of 6, and so forth. >^ 

In Phoenix, a mother with three children could 
also qualify for food staihp benefits totaling approxi- 
mately $240."* The director of the department of 
ecoiiomic security testified that: 

This States— and I believe society in general->expecu 
people who are recetvmg assistance to be on some kind of 
a track moving toward self'^ufTiciency In my opinion, the 
level of benefito in Arizona [is] such that that will never 
happen. An individual with the amount of money that we 



Robert Haana, testimony, Harrisburg Hearing, p. t S3. 

Common weal til of Pennsylvania, Department of Public Wel- 
fare, Public BligitMlity* Manual Procedure Release. 289.3(c) 
(uadated). 

« lbid.,2l9.4(a)(2Ki) 

McLaughlin Testimony, Phoenix Heating, p. 141. 
«* IbkL 

JimmMTtaidioiony, Phoenix Hearing, p. 154. 



make avsilable to them cannot in any way move toward 
self-sufficiency. *»• 

Many battered women facing the grim fiiiancial 
prospect of public assistance and housing often are 
forced by economic Hrcumstances to return to the 
home and the abuser. 

Legal assistance ^ is often needed by victims of 
domestic violence, jmany of whom cannot afford to 
hire an attorney. In 1974 Congress enacted the Legal 
Services Corporation Act to provide access to the 
justice system for all persons in the country who 
could not afford it.*** Legal services programs have 
been unable to meet the vast demand for their 
services, however.*** At the Commission's hearing 
in Phoenix* the^xecutive director of Legal Services, 
noted: 

In Maricopa County [where Phoenix is locatedl we have 
approximately 180,000 individuals who would be eligible 
for our services under guidelines established by the Legal 
Services Corporation. . . .In 1975 the American Bar 
Associaticm and American Bar Foundation did a joint 
study of the proM>le incidence, of the demand for legal 
service by low-income people. . . .Based on [the study's] 
projection^ we would estimate that in excess of 41,000 
clients, in the course of a calendar year, might very well 
need our services in Maricopa County. . . .We are able to 
serve 5,000 or about 12 percent of the total needs.*** 

Phoenix Legal ^rvices has designated asnsting 
^^iue^cn with domestic violence problems as a high 
priority among the cases to be pursued. Criteria 
considered in agency selection of domestic violence 
victims to represent include whether the violence is 
recent (within the last 6 months) and whether the 
abuser is still in the general area with the apparent 
ability to harm the woman, E>espite the high 
priority of such cases, a legal services representative 
at the hearing testified that Legal Services has a very 
limited ability to assist women in shelters: 

The only thing that we can do Yor a cliesU who has been 
physically abused is to start a domestic relations proceed- 
ing, either a legal separation or a dissolution of the 
marriage. This is the only civil remedy that we really Qan 
do for those clienu. . . .% 

»*• Ibid. 

The Legal Servica Corporation Act of 19" \ Pub. L. No. 93* 
3SS, S8 Sut. 378 (codified at 42 U.S.C |2996-2996i (1976 and 
Supp. Ill 1979)). 

James Keenan, testimony. Phoenix Hearing, p. 162. 

Ibid. 

Lois Kermott, testimony^ Phoenix Hearing, p. 163< 
»« Ibid. 
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The i^elimifiary injimction is helpful to a number 
of bftl^sred women in Arizona whose mates are 
afraid to disobey court orders, In many instances, 
however, where the preliminary injunction is not 
obeyed, the only renmly available is to return to 
court for contempt proceedings.^^ Contempt proce- 
dures, espectally for Legal Services clients, are 
burdensome; not only d^ they represent an addition- 
al ^qieiise, dm also the tune I^mc between initiating 
the proceeding and obtaining the contempt order 
mmimtTes the dfectivmcM of the remedy. More- 
over, in domestic violence cases, ''judges [in Phoe- 
nix] rardy punish by jaD sentence or fine a person 
found guilty of contempt.***^* Ms. Kermott explained 
thi^: . • , 

The abuser is often foand guilty of contempt but then the 
court orders that he can purge himself of that contempt if 
he doesn*t do it anymore, so the result is that the petition^ 
has a worthless piece of paper. Then the same person who 
has been abused camior get a peace bond in die dty of 
Phoenix, except in the South Phoenix prednct, and 
according t04ny clients, the police are unwilling to assist 
them because it is a civil matter. . . .pflhe net effect is 
that die idHoed woman » unprotected by the le^ 
/system."* ^ 

Legal services attorneys in Pennsylvania not only 
handle a large number of domestic violence cases, 
but in some areas bring the bulk of the actions under 
the Protectioo From Abuse Act."^ In most cases, 
prc^ectkm orden are obtainable for battered women 
through Legal Services regardless of their spouses* 
income Acccmltng to the director of a legal services 
program in Pennaylvania: 

We currently, under recent Sute reguUtioas, I4>plying 
dsfTerent tests to digibility for peof^ hi abuse cases than 
omt of our other clients. . . .[I]t is not necessary for us to 
con si drr income to determine eligibility in abuse cas- 
es. . .what that nwani, in effect, in our program is that we 
wyi make sure, if someone comes in with an abuse 
problem, that that person has counsel. . . .We do not use 
income ctMth in the same way we would with clients In 
other kin^ of cases. >^ 

Not all legal services offices have made domestic 
vidence a high priority, however. Marjory Fields, a 
Ikoddyn L^al Services Corporation attorney, has 

>«• Iba^p, 1«4. 
>«• Old. 

^ Nncy Rourke. attorney. Central Pennsylvania Legal Stt* 
vfioei, interview, April t9S0. 



critized the Legal Services Corporation's response 
to the needs of battered women: 

Nfany of these civil legal problems could be surmounted if 
there were adequate free legal counsel available for 
battered women. The Legal Services Corpora- 
tion. . .places low priority on family law and fails to 
recognize the emergency nature of battered wives* prob- 
lems. Local offices handle many undefended divorces, but 
they have long waiting lisU and do not regard wife beating 
cases as requiring immediate, out-of-tum attention. The 
few battereid women's law projects or special units 
devoted to women's issues are supported b> private 
foundations and Comprehensive Education and Training 
Act grants. The Litigation Coalition for Battered Women, 
composed of attorneys from three neighborhood legal 
services offices in New York City, was denied an ongoing 
**^)ecial needs grant" from Legal Services. Region !!."*• 

Moreover, as part of its fiscal year 1982 budget 
reduction, the administration recommended abolish- 
ing the Legal Se /ices Corporation.*** At the time of 
publiaation. Congress had not resolved the issue. 

Findings 

Flndii^K 7,1: Shelters provide vital and essential 
support services for battered women. 
Finding 7*2: Shelter personnel are trying to educate 
and sensitize the public about domestic violence^ but 
their task is difficult because of ingrained attitudes. 
FfaadiBg 73: Shelter personnel are sensitizing the 
justice system by educating police, prosecutors, and 
judges about the batterin^syndrome. 
FlMUng 7,4: Shelters for abuse victims cannot con- 
tinue without support from the public and private 
sectors. 

Ftoding 7.5: Battered women in rural areas have 
unique problems to which the justice system has 
responded inefTectively. ^ 
Flndiag 7*6: Shelters assist battered women to obtain 
available financial assistance, counseling, and family 
services through the public welfare system. 
Fiodins 7.7: After leaving violent homes, many 
battered women seek advice and assistance from 
legal services ofTtQes, which may help the victims 
obtain divorces and civil protection orders. Recent 
proposals to reduce or eliminate funding for the 

Lawrence Norton, t^timony, Harrisburg Hearing, p. 15S. 
»*• Marjohe Fields, ttoteraent^ Consultation, pp. 273-74. 

U.S.. Eiectitive OfTicc of the President. Ofltce of Managonent 
and Budget, Fiscol Y$ar 1982 Budget Remions: Additional Detail 
on BudgftSannp (Apnl :981). p. 362. ' 
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Leg^ Services Corporatioii, however, may mean 
redoord services to battered women. 
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Chapter 8 

Summary of Findings and Recommendations 



duqiter 3: The Police 

FtoHif 3*1: Police decisioiis, including departmental 
poiictes and the practices of individual officers, 
affect the justice system's ability to protect the legal 
rights and physical safety of jiftered women. 
- The police stand at the entrance to the justice 
systan« and their actions often prevent or discourage 
battered women from pursuing criminal remedies 
gainst their abusers. Left unchecked, spouse abuse 
^nerally increases in severity as time passes, result* 
% ing in the victim's (teath in many cases. Where police 
poltdes anc practices are based on misperceptions of 
donmtic violence, offk^rs are unlikely to reqxmd 
effectively to battepd women's calls for assistance, 
which perpetuates and reinforces th. patterns of 
vkd^ice. 

Raconeadafloa 3.1: Police officers should receiv? 
9pedRc training for handUng domestic violence 
cases. Such tnmiing should be developed in coopera- 
tion with those who are operating shelters for 
battered women and others familiar with the partic- 
ulv nmls of battered women. 

Fbidteg 3J: Police traditionally have viewed most 
incidents of spouse abuse as private matters that .re 
best resolved by the parties themselves without 
resort^to the legal process* 

Underlying the notion that spouse abuse is a 
private rather than a police matter is the belief that 
assmlt is not a qgime if the assailant is related to the 
victim. Many police deiMotments subscribe to this 
{diilosophy, although the criminal law allows for no 
sich exception. 

RaeommfadatfaMi 3J: Police officers responding to 
domestic violence calls should take whatever action 



would be appropriate were assailants and victims not 
related or acquainted, while bearing in mind the 
extra protection necessary for victims who may be 
emotionally or financially dependent on their amil- 
ants. If mvestigation of the ficts surrounding a 
dispute discloses that an assault has occurred, the 
officers should take appropriate action against the 
assailant. 

Hadi^ 3 J: Police generally are reluctant to respond 
to domestic disturbances, which the o^tcers view as 
dangerous to themselves, ^emotionally char'^ed, and 
difficult to resolve. Some police departme j do not 
require officen to respond to such calls, while other 
departments assign the calls low priority. 

Although the relationship between the victim and 
a^ai^nt in $buac cases increases the danger of 
serious inju^ or death, the aiugnment of low 
response priorities on the basis of such a relaiorship 
indicates that police generally do not view the 
situation as critical. Some depaitments also adopt 
policies limiting the types of situation^ to whkh they 
will respond, ignoring calls where an assault has 
been threatened but Has not yet occurred or where 
the assailant has left the scene. 
ReconaendatiM 3 J: The police should respond in 
person to every call alleging abuse. Police depart- 
ments ^uld assign response priorities for abuse\ 
calls according to the standards establi^ed for all 
other violent crimes, that is, according to the degree 
of danger to the victim. 

Finding 3.4: Many police departments apply formal 
or tacit arretft^avoidance policies to domestic vio* 
lence cases. 
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Several factors, including the beliefs ttuit spouse 
abuse is a private niatter and that arrest will not 
ultimately result in conviction or sanction, have led 
police to avoid arresting abusers. Police officers in 
many jurisdictions also claim they fear lawsuits for 
false arrest if the^^leged aswlant is found innocent 
in court, but the standards for false arrest are the 
same in abuse cases as in any other type of case and 
should not deter police from making arrests where 
appropriate. 

RecodumdatkNi 3.4: Police departments should 
abandon poUcies of noninterference and arrest 
avoidance fof domestic assaults. Where officers hive 
probable cause to believe a crime has occurred, they\^ 
should make an arrest. In circumstances where the 
officers are not empowered to arres), they should 
explain citizen arrest procedures to the victim and 
as^t her in making such an arrest. jPolic^ should 
' enforce laws prohibiting spouse abuse ^thout re- 
gard to the actions they think chat prosecutors and 
courts subsequently may take. 

Fladisg 3.5: Police officers are trained and encour-* 
aged to apply mediation and conciliation t&hniques 
in cases involving criminal spousal afaault, where 
such techniques are inappropriate. 
Communication skills and crisis intervention tech* 
^ niques can be useful tools to help police gather 
V information about whether a crin^ has been com- 
mitted. and to help officers refer victims to social" 
services or legal assistance. M^y police dqiart- 
ments, however, encourage the use of such tools to 
replace rather than, augment the criminal process, 
with officers attempting to mediate between the 
victim and the assailant to resolve the conflict 
without further involving the justice system. 
Recowaendatioi 3J: Although poUce officers 
should be trained in communications and crisis 
intervention techniques and be abk to suggest the 
use of other remedies and lervices available to abuse 
victims,- the officers diould not use these routes as 
substitutes for law enforcement and should not 
attempt to resolve privately conflicts that have 
resulted in violations of the law. 

• i 

Fiadifli 3.6: Instead of taking appropriate police 
action, officers frequently reccnnmend that domestic 
assault viciims seek civil legal remedies or file 
private criminal complaints. 

Wheoe civil remedies to spouse abuse are avail* 
able, the police sometimes mistakenly believe that 



the civil process is meant to supplant the criminal 
process. This notion is fostered by departmjental 
guidelines that lump domestic assaults with noncri- 
minal matters, such as landlord-tenant and neighbor 
disputes, or that state or imply stricter arrest 
standards for spouse abuse than for other violent 
crimes. Wher officers refer the victim to civil or 
private criminal remedies, they leave her responsible 
for enforcing the law and, thus, subject to threats 
and pressure from her assailant if she proceeds 
against him. 

Recomnendatioii 3.6: Although police officers 
should explain available remedies and services :o 
abuse victims and |nake referrals to the appropriate 
offices or agencies, departmental policies should 
emphasize the criminality of domestic assaults and 
encourage officers to resolve them in a professional 
manner, making arrests where appropriate. The 
officers should make it clear that they are acting as 
agents of the State or community, rather than shift 
their responsibilities to the victim. 

Flndiag 3.7: Police officers frequently try to sep arate 
the assailant and victim for a short time, rathe than 
make an arrest. In such cases, shelter facilities for 
battered women and their children provide a vital 
service. 

When police do not arrest an assailant, he may 
continue harassing or abusing his victim unless she 
hman alternative pk&ce to stay. The homes of friends 
and^Iafi^ are generally acc^sihle to abusers, and 
hotel costs are prohibitive for the many victims who 
are financially depeodent upon their assailants. 
Consequentiy, shelter facilities can be life-saving 
refuges. 

Recown^datton 3.7: Although officers should not 
use shelters for victims of domestic violence as 
substitutes for arresting assailants, police depart- 
ments should continue and increase their coopera-' 
tion with shelter personnel. Officers should provide 
victims with infprmation about available shelters and 
arrange transportation when necessary to iH'otect 
victims and their children. 

FindiBi 3J: Existing reporting pticftCeB handicap 
police ability to deal effectively with domestic 
assault cases and unnecessarily limit th^ amount of 
available infonnation about spouse abuse. 

Police officers oftca ful to write reports on 
incidents of domestic violence that do not result in 
arrest. As a result, although domestic assaults are 
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more likely than other assaults to recur, there 
frequently is no record to alert oflicm to an 
assailant's history of violent behavior. When officers 
do record domestic assaults, they often neglect to 
report whether the in;:idents involved force or the 
threat of force or to indicate the relationships of the 
parties, which may make the reports impossible to 
dis ting u i s h from those of assaults involving strang- 
ers. 

SecoBOMdatfaNi 3J: Police departments should 
reform their recordkeeping procedures to assure that 
the officers and outside agencies have access to more 
complete information about domestic violence. The^ 
Federal Bureau of Investigation should assist this 
effort by creating "stranger** and **nonstranger*' 
eateries within Uniform Crime Reports statistics 
assault and aggravated a^ult. The ^'nonstran- 
ger** category should include a furtlier^reakdown 
by relationship of the parties. Statistics oK activities 
in which police officers were assaulted or ri»irde]^ 
^KHild also be broken down into Domestic OB^ut^ 
and oth*r disputes. 

Cauipter 4: The Prosecutors 

FfaiAat 4.1: Prosecutors enjoy wide discretion to 
determine which criminal casej will be prosecuted 
and often accord low priority to cases involving 
domestic vtoloM^. 

BeyomI deciding whether there is enough evi- 
doice to prosecute individual cases, prosecutors 
often make policy decisions about what types of 
casa^to pursue. Most pros^utors have large case- 
loads and allocate office resources by establishing 
priorities for prosecution. Spouse abuse cas^ tend to 
receive very low prosecutorial priority, which fre- 
quently influences how police and judges respond to 
such cases. Police officers, for example, may be less 
interested in arresting an assailant if they know the 
prosecutor probably will not pursue the case. 
ReeouttdirtfoM 4.1: Pirosecutors should give baV 
tered women the same protection, support, and 
reqiect given other victims of violent crime, by 
otablishing equitable charging policies and encour- 
aging policy and judges to handle domestic violence 
fairiy and appropriately. 

Ffaidliv 4J: The rate of prosecution and conviction 
in criminal cases drops sharply H^hen there is a prior 
or present relationship between the alleged assailant 
and the victim. 
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Prosecutors often accord defendants in domestic 
assault cases preferential treatment not shown defen- 
dants in other assault cases. At the same time, abuse 
victims must overcome procedural barriers, such as 
waiting periods, that do not apply to victims of other 
violent crimes. 

Recommeodation 4.2: Prosecutors should base charg- 
ing decisions only on the merits of the cases. 

Fladiagf 4J: Some prosecutors hesitate to ffle 
charges against abusers, based on the belief that 
domestiq violence is a noncrinunal, personal matter 
or that prosecution would |^ersely affect the 
parties* marriages. % 

Like other law enforcement officials, many prose- 
cutors suffer misconceptions about domestic vio- 
lence and are unaware of its tendenc^*^ to escalate, 
even to the point of murder. Although spouse abuse 
may seem a purely domestic problem ^ many 
prosecutors, their role is to prosecute criminal acts 
resulting from domestic disputes. 
Recommesdatkw 4.3: Prosecutors should receive 
training about th^ causes and criminal nature of 
spouse abuse an^ about procedures ^or enforcing 
statutes that prohibit such conduct. 
Flading 44: Prosecutors often treat victims of spouse 
abuse as if they, rather than the defendants, were 
accused of criminal conduct. 
* Victims '>f domestic violence, like rape victims, 
have had to endure the doubts, accusations, and 
contempt of many law enforcement officials, who 
assume that the women incite their asMilants to* 
violence. Many pr(»ecutors exhibit this 
prejudice, discounting victims' descriptions of 
events because of their relationships with their 
- assailants. ' * 
RecoBMsdatioit 4.4: Prosecutors should treat abuse 
victims no differently from victims of other crimes, 
recognizing that physical violetfce is a legally 
uiiJiccepUble response to personal or family stress 
and that responsibility for criminal acts lies with 
those^ who commit them, regardless of their relation- 
ships with their victims. 

Finding 4 J: Prosecutors freq^tly^ttribute the low 
^rate of prosecution in spouse abuse cases to l^ck of 
victim cooperation, which may become a self^futfill- 
ing prophecy. Prosecutors who believe that abuse 
victims will not cooperate with the prosecution of 
their *cases frequently discourage the victims^ ftt)m 
using the criminal justice system. 
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Studies have shown Jhat prosecutors tend to 
overestimate the number of tuittered women who 
refuse to cooperate in the prosecution of their 
abusers, but the fact remains that the rate of attrition 
in such cases is high. Prosecutors often decline or 
dismiss abuse cases on the presumption that victims 
ultimately will not cooperate, regardless of what 
they say during initial interviews. Many prosecutors 
delay filing charges in abuse cases until a waiting 
period* has passed to give victims time to change 
their minds about prosecuting before work begins on 
their cases. Some prosecutors downplay the likeli- 
hood of su;^essful prosecution, attempting to per- 
suacte victims to drop the charges, seek civi|^action, 
oi" a^ree to allow defendants to participate in 
diversion programs instead of going forward with 
^ prosecution. These practices undermine the goals of 
prosecuting violent crime and deterring repeat 
offenses. - 

RecoBfdaHwi 4J: Prosecutors should not apply 
more stringent filing requirements or charging poli- 
cies to d<»nestic assaults than to other adults and 
should not decline or dismi^ meritorious cases. 

FlBdtai 4.<: Prosecutors larely subpena victims to 
testify in abuse cases, although such action frequent- 
ly could circumvent victim noncooperation. 

Prosecutors often i*ubpena hc»tile witnesses in 
cases involving violent crimes. Because prosecutors 
g«ierally view spouse abuse as a private matter, 
howeyer, they rarely subpena abuse victims who are 
reluctant to testify. In^teiMl, the decision whether to 

' (M^oiecMiebec^p^ej'me victims' responsitnlity. As a 

result, puu^^^^feliiQsd^ to drop the charges 
because they fear renew^^olence if the prosecu- 
tion goes forward. Where prosecutors subpena 
victims, defendants cannot use threats of violence to 
coerce victims, and victim cooperation is more 
likely. 

RecOMcadatiM 4.6: Prosecutors should use their 
authority to require the attendance and testimony of 
victims by subpena where this will advance the 
prosecution of the case or protect and support the 
victims, 

Fladbif 4.7: Prosecutors frequently charge spouse 
abusers with critnes less serious than their conduct 
seems to warrant. 

Many prosecutors routinely charge abusive 
spouses with minor offenses, such as haras«nent« 
even where the victim has been seriously injuied 
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Recommendation 4.7: Charges in abuse cases should 
reflect (he seriousness of the crime. 

Rsiding 4.8: Some prosecutors have improved their 
handling of domestic violence cases by offering 
innovative support services to battered women. 

In some cities, prosecutors have established pro- 
grams that emphasize to victims and assailants that 
spouse abuse violates criminal law and that the State 
will treat it as any other crime against public peace 
and security. These programs ofTer support services 
to victims, which elicits their cooperation and trust, 
and make referrals to help victims meet needs that 
are not met by prosiccution and sentencing. 
Rfconifdatfcwi 4.8: Prosecutors should take full 
advantage of experimental domestic violence 
projects and institute policy uid procedural changes 
to improve handling of abuse cases. 

Qiapter 5: The Courts ^ 

Ftadtag 5.1: Although civil and criminal remedies to 
spouse abuse are most effective when used in 
conjunction with one another, there is concision 
between these types of remedies, which undermines 
enforcement of both. 

In jurisdictions where civil protection orders are 
avail^le, some la^vHenforcement personnel assume 
that victims must obtain such orders before they are 
entitled to police protection, which hinders enforce*' 
ment of the criminal 4aws. At the same time, civil 
court judges often hesitate to enforce civil protec- 
tion orders, in part because the penalties generally 
provided by State statutes are quasi-criminal rather, 
than civil in nature. In some jurisdictions, civil court 
judges htfve tried to tranrfi^ cases to the criminal 
courts, ratHer than impose criminal remedies. Sanc-^ 
tions for violating protection orders in spouse abuse 
cases, however, are no different from sanctions for 
violating many other civil orders. 
^edMUMadatkia 5.!: States should provide training 
for judges, magistrates, justices of the peace, md 
other law enforcement personnel to clarify the 
appropriate sanctions for violating civil protection 
orders and criminal laws relating to spouse abuse. 

Fbidiag 5 J: Most cases of spouse abuse never reach 
courts of general jurii^tion. Entry-level courts 
generally resolve those cases police or prosecutors 
have not diverted previously. 

Spouse abuse cases seldrm come to court, but 
when they do, they usuall/ are handled by magis- 



tmtet and joslicet of the peace. These memben of 
the minor judic^ry greatly influence 4he way the 
jostke system treats abuse ^ses, frequently dlM^iding 
wh^ charges to bring M0eaat ddeinUn^ and hold- 
up hearings that di^>osc of cases. The types-of> 

, remedies that magistrates and justices of the peace 
can otkt battered wmen, however, often are 
iimtled to peace bonds, harassment dtaticms, of 
santlarly tnelieclual <4>tions. 
BfirnpMjniatinn 5.2: Ma^strates and justices of the 

' pMce' with jurisdiction over any aspect of spouse 
abuse cnes should be trained on the laws governing 
f^vant offoMes and on the battering syndrome, ^ 
Where protectior orders are availii>le to abusa. 
victims, m e mb e rs of the minor judiciary should be 
gr juriscfiction issue such orders, at least 
tern, rarily, until a higher court can hold a hearing 
on the issue. 

. FMing $Jk There are advantages and disadvantages 
mherent in both civil and criminal remedies to 
qxNW abuse, but some judges prefer one type of 
remedy and use it exclusively. 

Civil rmedies, such as protection orders, nay be 
foster and more flexible tlMi criminal remedies and 
may resdve problems without the social stigma and 
^MKHnic deprivation criminal convictions may 
cause. In som^ cases, however, incarceration may be 
nece»ary to prevent abusers from renewed attacks, 
or the nature of the violence may^demand prosecu- 
ticm. In such situtations, criminal remedies are 
warranted. De^te the utility of botfi types of 
remedies, some judges prefer to resolve all abuse 
cases with only one i4>proach. 
KtcoMiendatlon 5^ Both civil and criminal remed- 
ies have a role in spouse abuse cases and should be 
used in a cocH^inated manner to provide maximum 
prc^^ction for battered women. 

Ftadiag 5.4: When abusers are convicteid, judges 
seldom impose Sanctions conunensurate with the 
seriousness 6t the offenses or comparable ' with 
Stticticms fen* similar violence a^unst stran^rs. 

Incaroeratioo of abusers is rare* Instead, magis- 
tr^^ and ju^i^ of the peace routinely treat qwuse 
abuse as a minor offiense and impose nominal 
mctiom, generally a small fine, while judges 
frequently MSpend sentences, defer judgments, or 
t^mt probation for convicted abusers. When abusers 
vtolate conditions of i^pbaticm* judges seldcmrre- 
voke their probation, and repeat offenses often lead 



to penalties no greater than those for first offenses. 
Such-sancticms do little to deter fiiture abusive 
behavior. 

RaenmmendaHon SAi Judges should impose sanc- 
tions in spouse abuse cases commensurate with the 
serioXuness of the offenses and comparaUe to those 
imposed in cases where the parties are not related or 
acquainted Judges should impose stiff penalties of| 
repeat offenders and on defaidants who threaten 
their victims, trying to coerce than into dropping 
charges. Probation, suq[>aKle(l sentences, and de^ 
ferred judgments should be available o^y in first 
convictions for offenses not involving serious injury, 
and violatim of any cooditicms attached to such 
diqxMidons should result immediately in a|q>iropriate 
sanctions. 

9 

Findii^ 5Si Although civil orders prohitntin^ abu- 
sive conduct or excluding abusive spouses from their 
faniilies' homes fill a distinct need not met by ^ 
criminal remedies, such orders are not available to 
many battered women. 

Protection orders for victims of spoiue abuse are 
not available under the'^aw^f many States. In other 
States, despite statutes authorizing prptection orders, * 
some judges are reluctant or unwilling to' issue such 
orders* in part out of concern for the rights of 
abusers. Even where judges silre willing to moe 
protection orders, abuse victims do not have a right 
to counsel when seeking civil remedies, as opposed 
to criminal remedies, and die orders may not be 
available quickly enough to prevent further vio- 
lence. . i 
RecotamendatiM S3i Sutes should enact legislation 
to provide protection orders for abuse victims and 
should provide coordination at the .State level to 
ensure efTective implementation. Victim/witness 
programs should be available in every jurisdiction to 
assist battered women throughout tte judicial pro- 
cess. Advocacy Services should be available for 
those seeking civil remedies as well as for those 
filing criminal charges. 

Finding S.6t When abusers violate protection orders, 
many judges fail to impose meaningful sanctions. 

Some judges routinely find abusers in contanpt of 
court for violating protection orders and then tell 
the abusers that they can purge themselves of 
contemi^ of court by not repeating their oontemptu-^ 
ous conduct. Judges often treat each new offense u 



a oew ict» without regard to prevtbus ttricturet 
afittntt fiidi conduct 

ItoeoaMwIitfM 54: Judges should order punish* 
meat for violatioos of protection orders 4vith mean- 
ingftd sanctioos to ensure the deterrent value of such 
orders. 

nMhit S*7: 'Many judges approach abuse caseTas 
isolated incidents oH aberrant behavioi* between 
consenthig adults rather than as examples of a 
wideqmad societal ^mUenL , 

Juc^ps frequently express thjc view thit spouse 
abuse is a **fimily** matter that dKMild remain out of 
public view. Many judges, believe that their swor^ 
duty to ttpb(dd the sanctity of marriage siq)er8edes 
their di^ to enforce criminal taws. As a renilt» such 
judges are routinely lenient in spouse abuse cases* 
reinficxcing patterns oK violence by signaling abusers 
and victhtts that the courts will not interfere in their 
conduct. ' ^ 
fteeoMMdatfon J5J: State associations of judges 
sh<»ild provide training for members on the batter- 
ing syndrome and should encourage judges to treat 
spouse abuse as a serious crime. Judges should 
provide I^Mkrship for other memben of tlw^ justice 
-system, including the private bar, and should make it 
clear td victims and id>users that the courts will not 
tolerate domestic violence 

Quqittf 6: JDiymion Programs 

. FMiai (.1: Prosecutors often use informal hearing 
(MtMedures to screen out spouse ^use cases. Such 
informal settings tend to produce an atmosphere of 
fear and coercion for abuse victims, frequently result 
in no craninal actipn against defendants, and mini- 
mize any implication of wf - igdoing^by abusers. 
When diversion progrr jis originally were estab- 

^ lished, ddendants who nad been^accused of crimes 
vicdence were not eligible to participate. As the 
programs evolved, however, many began to allow 
participation by spouse abusers. By diverting spouse 
abuse cases away from the criminal justioe system 
before trial, hiw enforconem officials imply to 
victims and assailanU that the abusive conduct is 
something less than criminal. Agreements or ccAdi* 
tions established in such informal settings n.rely 
have the force ctf law or result in^prosecution when 
vicdated, Ccmsequently, victims and assailants are 
left with the imprettion that the justice system will 
not interfere witfi abi&ve condmt. 



ReeouMttiirtien 6.1: Pretrial diversicm prpgrtms are 

inappropriate in cases involving serious or repeated 
^hy^ical violence and are not recommended. Where 
such programs exist, however, immediate prosccu- 
ticm should result from violati<ms of any conditions 
tte pn^grams estaUiah. 

Ffaidfaig (J: Mandatory counsding for spouse abus- 
ers can be dTective, especially afier conviction whgn 
the counseling is a condition of ^tfobation. In many 
jurisdicUcms, however, suclrprograms are availaUe 
to defendants charged with, very serious or repeat 
offienses, where diversicm is genorally inap|Ht>|Miate 
(n cases where the pattern of abuse hM not yet 
resulted in serious iiyury, and where abusers gai- 
uinely desire to alter thdr beiiavior and have the 
additional motivaticm of incarceratioii for failure to 
do so, counseling may help them learn how to 
handle stitss without resorting to violence. Where 
defendants ar»^ o charg e d with s erio us or rep^^t 
offenses, mandatory counseling is an insufficient 
sanction. — 

hecottomdatiM 6 J: Mimdatory ^unseling should 
not be used instead of prosecution, but should -be 
used only z% a condition of probation. Violations 
should result in immediate revocation of probation. 

Findlag 6J: Mediation and arbitration, which are 
generally inappropriate for settling domestic prob- 
lems where one party has been violent to the other, 
are still used as substitutes for prosecution in some 
jurisdictions. 

Mediation and arbitration place the parties en 
equal footing and ask them to negotiate an agree- 
ment for fu^^ behavior. Beyond failing to punish 
assailants for their crimes, this process implies that 
victims^ share responsibility for the illegal conduct 
and requires them to agree to modify their own 
behavior in exchange for the assailants' promises not 
to commit further crimes. 

Reeo«mendatioa jS^: Mediation and arbitration 
should ne^er be used as an alternative to prosecution 
in cases involving physical violence. « 

C3iapter7: Shelters and Sodal Services 

Flndhv 7.1: Shelters provide vital and essential 
support services for battered women. 

Shelters provkle abuse vtctinis with a safe place 
from which to pursue legal remedies. Shelters also 
offier ne^ssary hounng and emotional assistance to 
battered women and their families, who are oftm 
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cmotioMHy de p ende n t upqii their idnisen und imp- 
oveftihed. 

■leiBMndiitten 7.1: Congress should ensure that 
tte US. dqMrtme&t.^ Hodtb aiid Human Services 
hii the ai^hor^ to monitor the nationwicte estab- 
hstaMnt of emeq^y shelters for .abuse victims in 
each &ate. a Sutc is determined to be.riiiriung tu 
«<tetia, tKoi the Department of Heirith ud Human 
Services should {m)vide direct technical assistance' 
-md ^wmn^ to shdter (q>erat(Mrs a^ grants to public 
and nonprofit private agencies for domestic violence 
projects* 

HiMnt 7J: Shdter perKmi^l are trying to educate 
ttd aenrifiyc the pubUc about doin^tic violence, but' 
tteir task is difRcult became cf ingrained at^tuctes. 

In the past, social service agencies treated q>ouse 
Ame as ^)efrant behavior between mdividuals, 
n^ier than Jte a societal problem. Now, social 
service pmmnel ^are coming to understand that 
jdriqice » a l earned bchavk>r and that childrek who_ 
grow ^ in violent homes geneniDy «pctu«JcThe 
pattms €d vicrfoice as adults, both in their own 
tomes and in tl^ relations with outsiders. Those 
wtK> opmte battmd women's shelters are trying to 
educate the public about the consequences of allow- 
mg vicdence to go unchecked, but m^ager funds 
aiSkc tt.dtf&uh to counter widespread* ingrained 

Mitudes about ^Kmc abuse. 

Rgtomwii n iUlun 12: The U.S. Departmqit of 
Ifcahh and Humui Services should monitor State 
ml local puWc education programs to ensure that 
ttere are cx^icaited efforts to sponsor media cam- 
^ligDS, similar to those on alcoholism and child 
abuse, to incre^ public fwargness ab*ut spouse 
abuse. 

ibding 7J: Shelto- personnel are ^nmtizing the 
jttticx system by educating police, prosecutors, ami 
^ges idmit the battermg syndrome. 

. Somt shdtm have placed special emphasis^ on 
educating pdic^, since they are the first ccmtact 
bi^tered woma gemraUy have with the justic: 
system. Many police deputments welcome shelter 
nmftnce in {wviding training to officers because 
lesposc&ig to spouse ataae cidla tnditionally has 
been a flruslratmg eiperience fi» the police. 
Ummmmittim 7Jk The U.S. Department of Edu- 
odonlhoold moi^ir the devdopmoit of Sute and 
local projeeti to tsmn pcdice, i^oaecutors, judg^ 
iehod taichers, mental bealtii woricen* dc^gy, and 



others who come into contact with battmd wcHnen 
in the course of their professions. 

Finding 7.4: Slk^jters for abtise victims cannot con- 7 
tinue without u pport from the public and private 
sectors. 

'^heltm are the comerstime of support services 
for battered women who are forced to leave honae to 
escs)>e violent qx>us^ Nevertheless, most shelters 
must piece their bud^ together from Ay availaUe 
source. Until public and private funding sources 
recognize shelters as essential, shelter personnel will 
have to ,sp^ inordinate amounts of time struggling 
for fimd^g to survive. *^ 
Rec fw—fd a ff on 7«4: Each Sute 0ould establish r 
domestic violence office to coopdinate State, Feder- 
al, anjUocal prograips within the SUte, in order to 
eq^im that adequate funding is provided for projects , 
such as counseling for abusers and victinid, shelters, 
and training, and to compile statistics on q>ouse 
abuse. " "X 

Finding 7 J; Batteredj»gomen^ in rural area^ have— ^ 
unique problenis to which, the justice system 4ui&_ 
responded ineffecdvely. ] 

The isolation of rural life compounds! the prob- 
len» battered women normally face. Public trans- 
portation U usually nonexistent There may be no 
neighbors nearby to hear cries for help. The police j 
may have to travel greal distances to respond to 
victims* calls. Shelter facilities are not readily 
available, and locd attitudes may make it difficult to 
turn to friends or relatives for amstance. ^ 
Recowsnditlofc '^pShelters f6r battered yimen 
should be established in rural areas, mjiC trans^rtf^ 
tion should be available sathat victims can use inch 
facilities. ^ 

Finding 7,6i Shelters assist battered women to Ifbtiin 
available financial assistance, counseling, and fm^-^^ 
services through the public Welfare system. 

Beyrad provkling refuge fnmi violence, shelt^| 
help abuse vktuns by making rderralL to soeial\ 
service^igenctes that can provide additional s^>pc»t ^ 
services. Eligibility re<|airenMito and ben^ts vary 
significantly fimn State to Stete» but battmd wom- 
en g»enlly qualify for assistance if they have been 
finandally dependent on thetri^Bsmbef<m coming . 
to the shelters. Shelter personnel can help an. abuse 
victim with the proUems she may enooumer with 



V 



wdftre deptitments ftnd other todal service agen- 
cies tf there » coafMon abcin digilnUty^ 
'Wtn<iiiipw<irtni It Wdiire deptrtments should 
estdMish pcdfi^ies to expedite iq>pUcatioii8 for assts* 
tuce from bettered woroen. 



7,7: After kftving /ident hornet many 
lettered women seek advice ami anistance from 
hs^ services (rffices, which may help the^victims 
obtain dtwfces and civil imtectimi orders. Recent 
4)(opQaal8 to reduce or eUmiMiax funding for the 
L^al Services Corporattoi^ however, may mean 
reduced services to battjered wometi. 



Legal services provide access to the justice system 
for those who could not otherwbe afGDrdit^Jtocause 
many battered women do not have independent 
income, they are likely to qualify for legal assistance 
for divorces^^and civU prc^tion orders. Whoi legal 
services offices alloca^ thdr reduoed resources* it is 
unclear that they will jbe able to continue serving 
battered women at present rates. 
fieeoHNidnHM 1.7: Congress should encourage the 
Legal Services Corporation to make legal services 
for battered women a high priority for local pro- 
grams. 
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APPENDIX 



CiTY OF PHOENIX • □FFICE OF THE MAYOR 



MMCMrrT. HANCC 

August 21, 1981 



llr« P«ul Alexander ' ^ ' 

Aetiog General Counsel \ 
^ IHiited States Coonission 
on Civil Rights 
Waahingtont i>*C. 20425 

Dear Mr. Alexander: 

Thank you for allowing us to reviei/your report on domestic violence. Doaies* 
tic violence is a coaplex and s*ruus problem in our society. 

Ihe excerpts of testimony in your report appear to be factual and complete. 
The testimony presents a ^nerally fair picture of past criminal justice sys- 
tM har^ling of domestic violence in our community. 

Although one alternative includes strong acresti prosecution and sentencing 
practices in domestic violence cases, I talieve that some of the conclusions^ 
and i^lications made by the report authors ignore the real problems of devel* ^ 
<^ing strof^er enforcement. They also suggest that criminal. system sanctions 
iu theMelves can have a dramatic impact on the problem. 

The Police, Prosecution andT Court Systems have a very heavy workload and are . 
pressed to fulfill their responsibilities with increasingly limited resources. 
If a wife in a domestic violence case ultimately refuses to testify against 
her husband, a great amount of work, time and tax«*supported expense has been 
consumed for nothing* Other important criminal justice actions will have been 
left undoM due to lack of resources. For this; reason, all elements of the 
criminal justice system have sought a strong case before initiating prosecu- 
tion* 



Criminal justice system action is only one element of what is needed to sig- 
nificantly reduce domestic violence. Overemphasis on police response tends to 
dmnqilay the importance of trained interpersonal inrervention to change the 
involved people and their relationships. A. long-term solution to this problem 
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Mr. Paul Alexander 
August 21, 1981 
Page 2 

surely depends swre on these personal aiid sociological changes than on inter- 
mittent police intervention. Soae of the police officer frustration which was 
discussed id the testiw>ny co«es from the realisation by the police officer 
that he or she has only the ti»e and training for very temporary interventions 
after a violent incident. They see the need for ongoing counseling and sup- 
port but are unable to provide it. 

Despite these longer range concerns, an effective criminal justice system 
response is necessary when violence erupts. Our ability to provide this 
response was improved locally with the aaoption of dommtic violence legisla- 
tion by the Arisona State Legislature. The new statute^llows protective 
orders for victims and provides police officers the authority to arrest for 
domestic violence offenses that were not comitted in the officer's presence. 
This new legislation coupled by increased coonitment by the new Phoenix Chief 
of Police, Ruben Ortega, has resulted in stronger action by Phoenix police in 
response to this problem. 

s - 'If 

I hope the City of Phoenix has been helpful to you in developing a better 
awareness of the problem of domestic violence. 

Sincerely, 



Margaret T. Hance 
MAYOR 



cc: Chief Ortega 
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